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~ at «\ 2 Ctairtgis mt ltt 7 | 
» iw Nowrmeanoria._ 
; : “3 iL Tmt 18. 
| Catan Hai, 
meager fmm me 
Edward Kean, dec’d. : 


sama egerveyed land tp: epon trust, that ‘he would at any 
’ time atthe request of J. H. or at the request of C. H. “wife of J. 

” Ly Y Ga-ehati she ahoeld easvive her husband, or in case J. Hs and/@, 
sree ncantpT t py aype MP, Saag a 

of the survivor of y the 


as J. Sciam Salat, cs wun avanalex 


a -dehon aickeniememeeaitaemee by writ- 
——- the presence of ons or more credible witnesses, or 










Sas ip iin ins. stat- 
an intention to go te’ South-America ; os Laniegial th ta poe. 
co Pre tie te fay ge te Pa a ; 
Witness, B. to sell at his discretion to any person qualified to hold 

‘ . J. H. and B. both died ven 4 
without having done any thing fur 










cece presence of two credible witnesses. § 
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Jeux 1818, Hell, that the deedof J. H. to B. isnot to be considered ame: 
oth power wt nh eth no pore eine ns 


insane 
himself and until B. priors 
ee agen a : 


This fee A ‘fo 1 ce pai 


and exhibits, it appeared that Wilson Blount, by 


dated the 25th February, oo ihe bebied ML rats conv certain 
; lands. ARDEA Bo sete 


** State of North- Carolina, Craven County, 
“‘ This indenture made thé 25th February, 17 99, bes 
tween Wilson B one 
Edward Kean of the other part, witnesseth, that for am 
in consideration of the sum of six thousand pounds, ¢ 
rent money of the, state, alorese id, tp, the said Wils 
Blount and Anne his-wife in-hand-paid, at or before th 
sealing and pret ad of ae 
bi "aea7aad Wek pa where? ey do ork } 
tHiétcof acquit, (the,,said) Kaward, Keany 
Mee executors ahd administratersyi have granted, b 


gained, pes bliene’s cony eyed, enfe 


BS) by .these, presen ts do grant, bai 


vey, eafeaff and confirm, unto himyithe said. 

Kean, hisheirs and assigns’ for’ oe ‘that certélr 

pire dé patcel of I il in “Craven cot “f° ony 
hot kat Neuse irl ing At On ah ! 

— of. pyle weit was granted 

patent b ‘date the Ist. te sere ich fies 

té the eastward of'a vier ges hans inte Bachelors 

ky Luk the . pe pay ik Nee 4 i | 

Kemp's fe | 


beginning, dc. “ped i aa 

"tore a matt 4 “7 
fand ae Rr ' 

ed so to be unto the said = id 
assigns for ever, upon. trust, the,,'said Edward 
Kean, his-execators, administrators.or assigns, Le 
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—= aby 1618. 
of htithe request of Catherine H. Bastin, »in case she — 


| Rattner: hand Sob lien or nae 


4 -Johavand sseumelabemmioruatetane or admi- 
_ ralatentone, as eerie epee yey | fiwfeeepim- 
: ho acquine, hold, 
lands. pct negh estate, in. the state of 
Carolina,ias.the said John Haslin: during «is life, 
H., Haslin,, after his death, im ¢ase, she 
- thould survive, or the executons.or administrators of the 
-) garvivor of them, by writing signed jiu, .the presence of 
one or-more credible. witnesses, or by last will aud, tes. 
» tament duly executed, shall direct, linsit,or. appoint, Amd 
the said Wilson Bloynt and; Anne his wife do hereby; 
. covenant with thesaid Edward. Kean,. &¢, :0,, warrant 
th i nd tn said. Edward, his heirs, &c, from 
A eee ft Peete, es... Jp eiaee 

WILSON BLOUNT: (Seal.) 


be e021 Mruilt wl ee SO et 
pai ashe pian cio ere nf wes Wher wba 
go oo Danaep Carmmear fy 1 wifen tl rett, tiles 
-\C On the Sth: ofA peilifollewing, : Jolin: \Haslin executed 
F  osoraamens mele onee gag sate mentee men 
D> winded) Vine nites? <A atid iw oid ort bin 
i a oe Whereas by'a/deed-of bargain iand saleihearing date 
= a5tiday of February 1799, between Wilson; Blount and 
; sronitrovuitih let nana cuakaas thes 
two several tracts of Javd containing .about 
acres, with the baildings and impnove- 
ments thereon, lying:im€ raven County, onthe southside — 
of Neuse River and a oe 


: 
Piey 


y whereof, &c. 
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Jour 1616. more fully appear by a reference to said deed,'s 
a veyed to the said Edwatd Kean and 
“—" to convey the same to such person or 
Kean hold lands in the state‘ of ‘Nérth+Carolina; ‘as 
Haslin, daring my life, by any writing, ' 
cite wh onp'or ‘ats’ eiulildie “apilsidee, siaehl ) 
And whereas, I, the said John Haslin, intend sho 
undertake a voyage to the colony of Demarara, in’ 
America, and am apprehensive of the daugers to 
my life will be exposed in the said voyage: Now; 
fore, know, all then by these presents, that in c 
tion and in execution of the above power of 
to he reserved to me, 'T, the said Jolin Haslin, do het 
direct, limit and appoint, that the land and pre 
above recited and referred to, thay and shall be c 
ed, sold and aliened by the said Edward Kean, ‘at’ 
discretion, to any person or persons qualified to ac 
hold and transfer lands and other real estate in t 
of North-Carolina. In witness whereof T have he 
tg Se ol oa le ee et Ee 
' JOHN HASLIN, ( Se LY 
Signed, sald and delivered in presence of ee 
- (Wi. Warson, on 


John Maslin depatted this life in March, 1804, 
Edward Kean in August following, without either @ 
said John Haslin or Edward Kean doing any ot 
_ further act in relation to the execution of the 
nt created by the said deed of Wilson 

and Anne his wife. Cutherine H. Haslin’ 
Deaband, auil'6y- ek ek eictctted; cuelequniatitl’ "Gl 
pam he tn en ee er ating a 
witnesses, directed and appointed the’ lands 

deed mentioned to Wilson p 

self; and she produced a record, duly auth 

her naturalization in dv form of law, in a court of 
cord of the United States. = 
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se facts, it was submitted, to this court to decide, Jvsy.1818, 
the deed of the 5th, April,.1799, isof itself 
execution of the power of apppintment created by 
* thedleed, of Wilson Blount and wife, that on the death of 
a atid Haslin,, no.power, to appoint remained in 
 higewile, who survived bim.—2nd, Whether it be compe- 
| tept; forthe Defendant to deny the ability of the Com- 
pina hold.laud,, notwithstanding the record of na- — 
: n, by adducing proof that she had not such re- 
jn the United States as entitled her to be natura- 
3 and that .the facts set forth in the affidavit, upon 
she was permitted to be naturalized, were not true, 
“ard. Whether-it be competent for either of the parties, 
>in evidence any other deed executed by John Has- 
his life time, or his last will and testament, having 
“.) telation to the deed of the Sth April, 1799, to prove the 
intention of the said John iv said deed. < 


Seawe1r, Judge, delivered the opinion of the Court : 
The main question in this case is, whether John Haslin, 

by the deed which he executed to Kean, completely and 
in due form’ ‘executed his power. If he did, there is an_ 

_ end to the Wife’s power ; if he did not, she was entitled 
to appoint.—The present controversy is between volun- 
- teers, and the wile is entitled, unless there has been ‘not 
| gay an infention to appoint, hat an actual appoin 

and that. made in the precise form required by the power. 
‘This position is proved by many , authorities Ca. ) Itis 

_ then necessary to euquire in what manner Blount, the 
EY Wesel this power, declared it should be exercised, 80 as’ 
 todefeat, the right of the wife? He required that it should 

~ bey deed, executed in the presence of a witness or wit- 
tiesses, and that by this deed, Haslin the husband, should 

himit ba end api goon should. convey, provi- 


re SS EA cn re. Puke 


Vor. IL 40 
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Jocr 1818. ged wie! person should be qualified to take, ’4 
Taam transfer@ands'in ‘NovthCarolina:——Has the 
v. _ pointed, and inthe manner prescribed? Does his < 
Kean. Kean appoint to whom Kean shall’ convey ? No’ 
thorises Kean to convey to whom he pleases in his 
. tion. Thisis a confidence which Blount did not ¢ 
Kean, nor did he vest Hastin with a power toe 
However, it is said,’ that Haslin took a beneficial 
under the power ; for as he might appoint whom 
sed, he could consequently have appointed himself, »* 
will depend wpon a fact-which does not appear 
case, namely, whether he was qualified to take, 
transfer lands in North-Carolina. If he were 
then he has a beneficial interest ; but it \is indispeng 
for those who claim the execution of a power, to 
every circumstance necessary therefor. i 
But assuming it as a fact, thatthe husband was 
fied, and conld appoint himself, and that having a 
cial interest, he could delegate this power, has Kean x 
ercised it ?—He has not.—But then itis said, that v jn 
the legal estate, with Haslin’s power, he® might ' i 
himself. Doves Haslin’s deed say so? It only authoris 
him to bargain, sell, alien and convey, to any person 
his discretion, who should be qualified to take, hold, a 
transfer Jands in North-Carolina. In substance, the 
is, that Haslin authorises him to sell to any person, B 
"ing as the deed declares, about to take a voyage to § 
America, when as the purchaser was to be looked for,” 
’ was not in the nature of things, that Haslin cbuld be 
sent. And thowgh Haslin declares in the deed, hat | 
transfers that authority in exccution of the\power, i 
only by reference to his power, and is tantamount to y 
ing, “ in virtue of his power.”—It seems imp tl 
collect from this deed, an intention im Haslin to effect 
other object than a bare substitution ; there is noth 
it which even implies, that he had surrendered or r 
sed to Kean the right of appointing, nor any ting '< 


~~ 
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a tute must then, negesgarily stand in, the. 
i Perret and until he had bargained and sold the 
" - lands, as he was entrusted in his discretion to do, the, 
the wife remained undefeated. ‘To consider the, 
i = as a, 
oe of the power limited to the wile, could oily.be, 
-fetched presumption, which we are not authori- 
~ se@'to make in favor of a stranger and a pure volunteer ; 
especially when by so doing we are defeating the wife, 
P an object of the donor's bounty ; we say.donor’s 
| » for if-it'was the hnsband’s bounty, she has still 
aire caun, And according to the view of thecase_ 
jhe we have taken, it seems clear, that the release or 
act of the basband, since the appointment either 
; ~ by himself or-the substitute, (if be had aright to delegate — 
his power,) could defeat the power of the wile, though he 
 mightexpressly: have declared it in extinction of the 
_ wife’s power. In favor of purchasers, courts of equity 
on account of the consideration, will,effectuate appoint-. 
‘ments wherever™delective, and* will consider as done, 
what-the parties have agreed to do. , But it comes to the. 
ao thing atdast, and is aa appointment in equity. 
» “The result of the whole seems to be, that by this deed, 
- iPHPoperatea at all, the power of the wife was placed at 
- thie"mercy of Kean, instead of the husband ; and that 
“fhiheby he acquired the power and nothing mage, of de- 
_. Rating by his own act, the claim of the wiley wl which he 
~ ebtHEPnot before : but that in both cases it required the 
eS of this power. The consequence is, that the 
% having become qualified to take, hold and transfer 
Minis in North-Carolina, and having appointed herself, 
2s —~oruhapeammie: a breve 8g Binet con- 
iain inte <v0 whis ie ee aacteenieednieses 
» inypowers, and the effect of a release ;. ‘but from the yiew : 
‘ we have taken of it, this las become unnecessary to be 








Bdblin. ftom revoking it the na women Jose 25s. 
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sexx 1818 examined, considering the ‘masiifest fntentiow 60 the “7 
‘a 16 be only a substitution of powor. Bat if Tt Were wed 
, we should say, that those who claim an 
Kem, the per, must shew it; they must, of course; di 
‘themselves qualified to be. appointed. Aliens can-taliy 
so they can tratsfer, but they cannot Hold lands dh 
therefore it does not appear the hasband had any't 
cial interest : ifhe had not, that it was then a 
sonal confidence, which could not be delegated. » Ant 
to a release, it would have no effect, if the has r 
no interest to give wp. But ifhe had an interest, asi 
power of the wife was litnited to her by the original” 
nor, to be exercised in default of the ‘appointment a 
busband, both. being strangers and upon an equal foot) 
the husband by release, could only: relinquish to the &% 
owner, what he iad } and that the ‘only effect’ 
to lop off one power, in like manner as if it was spent 
death. For Blount, who oreated both powers, and 4 
us the case appears, is to be considered the t 
both, has appointed Kean to hold the estate subject ta 
appointment of the wife, in default of awy appointme 
the husband. And as the release could only destt 
what the husband had, as between volunteers, it ¢ 
Kean no ground in equity to oppose the wife’s claim 3 fi 
that must be founded either in regular title, according 
the prescribed form, or upon moral obligation, w 
equity dispenses with form. So long therefore as Ki 
continued to hold the lands, without any a 
ing made by the husband, pre gegen’ the wile 
It is admitted, that the execution of a power li 
a stranger, is to be fairly construed ; and this is W 
the books mean, when they use the phrase, « 
- construed ;” and that it is to be supported, if there aj 
ier cation tt pred By he 
and liberal exposition of that prescribed by 
And had the husband clearly evinced such : Sr 


ven 
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ng in this deed, that Kean should. have, hold and Jotx, 1818. 
the estate, or words to:that effect,auch appointment 
at the wife’s power. . Bat:according: ‘tothe clear iu+ 


| eut-of the parties, he steed in. no other condition, than: 
em ‘with a general power of attorney to sell the + Tands to 
; yp in his discretion, except stich as Coiild ‘hot 

‘them ander the liws of Novth- ae. ny | 


—_ 
re 


“A oWbe Execvicrs said Devisees 


of rua « M’Craine, ates t 
| 1 From, Cumberland. 
‘Neil Clarke er ‘Catharine PIS, 
his wife. ' 


Here On, the trial of un ni tlidaahinsebebuiet diimidinion 
executors or devisees named in the will are evidence against them, 

. if they be parties of record to the suit or issye. 

Will.—A contract for the sale of land, contained in a devise previously 
made, which contract is not executed by reason of the death of the 
Jest nico rss aaah ae does aot! —?* 
revocation of the devise. , 


Archibald M’Graine made his will and devised a tract 

+ to some of the, Plaintiffs, and appointed the others his ex- 

~ecutors, who offered the will for probate. Neil Clarke 

antl wife, (the latter of whom is one of the heirs at law 

and next of kin of M’Craine,) opposed the probate, and 

.* giissue of devisavit vel non was made up. Upon the 

. trial of this issue, the Defendants offered in evidence the 
N -peleclarations of one of the excutors and some of the devi- _ 

who were parties to the issue 3 and the court refused 

Pe airaln ieee Train proved, ihat after the 

-thaking of the will,M’Craine contracted to sell a tract of; 
i - Tand, part of the real estates-devised in and by, the will, , 

- for a price agreed upon, and was to convey on a pi 
lar day ;, but he died before the day arrived and did net 


— 
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Jesx 1818, conyey ;, and. they. insisted that this comtract was, in 
Wessine, * Pevecation.of the will, . The-court instructed the ju 
i otherwise, and they found that M’Craine did ¢ i 
‘Cheke- A motion was made for a new trial upon the growin 
the court had erred in both of the above points. |). 
RurFin, Judge, delivered the opinion of the Court: _ 
Upon the last point, it isclear that the Court informe 
the jury correctly. What may: be the effect of s 
contract in equity, upon the particular devisee of the la 
sold is another question. The devisee may or may not| 
a trustee for the purchaser, according to circumstances 
and the price of the land may er may not be a part ¢ 
testator’s personal estate for the: benefit of his residuar 
‘Jegatee of next of kin, also according to circumstances 
But we have nothing, to do with either of accheg ni 
now. The point in dispute is, whether there be a reve 
tiow of the Will at law ? and that there is not, is pre 
by many authorities. (a)* Even if the lands had been age 
tually, conveyed, the will “would not have been thereh 
revoked, properly speaking, $0 as to prevent its obat 
the only effect would be, an Rig ep 
the pArticular lands conveyed. _ 
Upon the point of evidence, however, the court are of 
opinion the Judge erred, in refusing to admit the decl 
tions of the Executors and devisees. ‘The.issue of. 
savit vel non is in the nature of a suit, and the ¢: 
and devisees are regularly parties to it. ‘Their dec 
tions ought to. be received in evidence against themsel ve ‘s 
We cannot sce a legal ground to reject them. We cans 
not in a court of law, look to the interests of third ons 
not before us : we cannot here know the executor asa 
trustee; all "wecan kuow, is that he is: before us as. . 
party to the suit. The rule is aniversal, that whatsoever, 
a party says or does, shall be eviderice against him, | be 
be left to the jury. It is competent evidence ;' the ju ry 


ta) Rydet ve. Wager, 2 P. Wms.332.- Cotton ve Sayer, ibid.623. <} f ¢ * 
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will-give it its weiglit, according’to the manner ‘Silty, 1818. 
ining the confession, or the relative interest of him, The Sata 
dmissions are proved. A solitary exception to 

f, le'cainnot well be imagined.’ The rale for a new Hoge 

ee I amut therfore be made abeolnte, ‘2 

res gent 

e Sryes’ 

ee 

The State ~ 


i From New-Hanover., 


08. 
John Hogg. 
sh Jory. A Conimissioner of Navigation | is not exempt from serving as 
‘ a Tales Juror. 


The Defendant wis returned as a Talisman, to serve on 
the Jury during the day on which he was returned. He 
came.into court, and stated that he was a Commissioner 
of Navigation for the Port of Wilmington, and was ex- 

| Grapt from serving: on Juries by’the act of 1807, ch. 51, 
' sec. 5, and a discharge. The court held, that he 
was not exempt serving as a Tales Juror: And it 
“., was submitted to: this court to tralia, tated he'was 
cece: RU, 
_ Rurrm, I udge, delivered the opinion of the Court : 
© Me have looked into the act of 1807, ch. 51, and sun- 
fi ronal ay aay and the result is that we 
the exemptions therein meant, are from services.as 
s of the original Pannel. Such exemptions are not 
as privileges or a. compensation to the party, 
where it is expressly so stated, as in the act of 1794, 
: “dhe 4 in favor of Patrols... The purpose of the Legisla- 
ture.is to forward and promote the public advantage, by 
- Jeaving Officers, Physicians and others, ta exercise their 
employments without interruption. "So far therefore. as 
i serving ona Jury does not interfere with their public aya- 
attons, try are Se 





Jour 1818: 


ad 
—— 


Calley. 


CASES, IN THE SUPREME,.COURT 


vice. Butinas much as ne one can be, 5 a9. 
a Talesman, except a by-stander at jae! Jeapitsle incon 
venience can result to the community. tim 
person to serve in that capacity ; Ton the ve very 6 

being a by-stander proves, that he has not ona 9 
cial or professiona! engagements, which require his a 
tion. If, however, such dutics shoukl occur, after he 
summoned, it is in the power and has been the practi 
of the courts, to excuse a Juror upon a proper case. 


The State, } 
Vs 
Jonathan Caffey. 


rodictment. An indictment od ow tod eri 
charged that the affidavit was “ in euéstance and to*che 
ing’’—The assignments was that défendant swore he | 


2 wilt wenuthanaa palit! Widens sheen oder: : 
when had the word case instead of suit the Rs 


immaterial, ( sa iziaher eee ancinh oobi 


edi | 
The Defendant was indicted. for Perjary, ti 
have been committed jin swearing to an atlidavites 
assignment of the perjury was, that the Defendant s 
that he did not know that a Writ was returned againsl 
him in the above suit. ‘The evidence offered im ‘suppor 
of the assignment, was an affidavit, jm yehich: the E 
dant had sworn, that he did not know. thata writ w 
turned against him in the above case. The indict 
charged that the affidasit was “in substance and to tl 
effect following, &c. Upon the trial, the Defendasit’s coun 
sel objected to the giving of the affidavit in’ evidence, om 
the ground that it was variant in its language 
one recited in the. _ t. ‘The objection was ov 
riled, and the convicted. A ale for xn 
it wir at and wn ir Oar i 


7 


From Iredell. 
df wif 
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wees . 
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poor Nownu-catorINa: $21 
sere enteat o of the Court: Tout 1818. 


& Wor ths salijaiein tas Si bapptet bythe ot 
=e ; and the case from Cowper (a) has been relied on, 
_ arhere Lord Mansfield says, “ the trae distinction is, that 
\ whet-the word, migrecited is sensible, then it is fatal.” 
Phis case only implies where the.tenor is undertaken to be 

“ pecited ; Ie Erne der neg htc 


cron 


iyi 7 Gay ekns, Beach 229. (6) 2 Salk. 661. 


. ais yr le 


ls “4 


- 
4 | Hh x tte we} geet 
AS 


Bs wat e Vy » % : 


* Don on tin danie of Aragon) bia 
teesionce 


, 


Wat Sit gta Aeeie. : iat 


' ) the same daughters a number of slaves with other speci- 
' fied. personal estate ; and then adds a general clause of all she residue 
Vou. Ii. 41 


«\ 
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es 1818.. of his eptate neal, personal aud mixed, ito be 


Toon: SR Sites aaa ee ck 
.! or marriage, then the #hare Uf the one so:dying Birr 
‘ permet} ri 


Fs geek ara Pur 7 nr 


“ap Cea att 
‘contained in the last chiuse } 


(st te aanness eo seicad apenas aid sated Ba rs: 
Steerer eae Ste ree a 


"Thig was_a case TBM 
Lagi iva Cyagys 


vided between the. qurviving two a1 ; 
** vers and.in case two of them should die befor 
\. marry, then the whole of their lands shall go to t e 
« viving oue and her heirs forever ; and in-case tha 
* three of them should die before they ,marry, t 
« the lands willed to them and be equally: 
« ded between Bennet Boddie, George Reig 
- Credepend Gemge, Credup,.W, eames 
ey forever,” 7" . 
maori hnaeaionn site 


si rte, = 


~ 


o-gnd yrevel or izodstak eet belies g 
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Jeax 1818 weroentitled, wontaremt ss : 


7% 


ges Nie Bis, ig smo one 
' SEAWELL, 10, veri, oui the, testator Fy Te Ae 


fe daclonfenenty uss. rye pe nt 
h ! Pp 
cree cat tt i ek oe fore ma 
poor ah nt 
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t is JuLy, 1818. 
: $ " ey 


tiger 


suigs So that it s 


thé cadet eweserack” sink BEN" Wns Wiese ‘dei 


identical thing is-devised to two different persons, by dif- 
ferent clauses. 5 ‘there tt is impossible to understand the 
testator, on account of the same thing being twice devised ; 
here a general term is used, and the testator’s general in- 
tent is easily perceived, But\if the lands were considered 
as subject to the second clause, a remainder to the survi- 


Ying sisters, was ‘not to take place, but apon a dying un ~ 


“married, under eighteen years of ‘and ‘without issue ; 
for the’ words of the will are, “ if she should Wig ufider 


eighteen, or unmarried and without issue”; yet the copu- - 


, lation or must be understood and, otherwise a dying 
"without issue, if winder! eighteen; would not prevent the 
estate from passing to the-survivors : and surely it was 
the intention ofthe teatatne to provide for the laste, if 
Wo respect his declarations: 8h GAL thr 0 


uk ak ee $2 Pie kx 


- Bat it-has already been decided: in this Court, upon 


this wif, and this Serr SPE ae nem Senn 
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| ad 
; 


foe the heirs. at Taw; 
having made bastard 
of inheriting from each o 
were te en 
also. : 


OLN Qurtat si 


(ce) LP 2 Vernon (e)2 


Devise. One by hin =i, decsitncwreol rales peed 


~ come into their hands subject to a trust, 
ee os inal aie” a: 
rest of hin estate not befere disposed of, he leaves nothing which the ~~ 
next of kin can claim, for their claim 1 founded on a partial fn ay 











OF 


33 vi 


This was. a bi ‘id bor x : 
2 “by his will gave 


“and then directed. his executors 
a te estes ook at per- 









on 





st oe 






Le & ———— nce th ery an and 

 @ ho ome omega! errs §' Court to whether, as the 
PB testator had not given the hegtoed to his exéeutors directly, 
~but simply authorised them to sell and dispose of the pro- 
ceeds; the next of kin were not entitled. ; 


> op SRAyTER rei dele wototred sane. 
lai poems SE OLE EA edits as thy 















might think proper, absolv Sirdagy snapcharniat 
to any one want Eroes tability goes to’ every 





part of the personal estate, which had not, by the operas 
tion of the will, come into the hands, of the executors, 
subject to a trust. 

When the legatee-&:2» in the {ife-time of the testator, 
and the legacy becomes lapsed ; or when ‘the devise is 
void, and on that account cannot take effect, ‘they shall 
y _ pass into the residuum of the estate ; and the testator hav- 

ing given to the executors, a the rest of his estate not 
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CASES IN ‘THe paper ‘court 


is in Box m. rh 
Joh Nilay ed Benjamin. Prom Wash 
Fessenden. - 


& LATHES 


Equity. The act, of 1810, eb. 12, relates only to the 

junction bonds! :-—the act of 1800, ch. 9, fequines ‘te 

taken. The mode of proceeding presented . by, the act, of 48 
wit, by dé. fax maybe pursued iit casa aaey 
taken before or since the. act of 1810. . tiny dbs wr we > 


The question in this case arose cpon a demereer ol 
sciri facias. Levin Bosman recovered a> judg 
law'against John Morrisyn, who obtained an i 
and gave John Arjhsted and Ber | Fessenden, 
rities. ‘The bond for the injunction bore date 
December, 1807. ‘The injunction was dissolved « 
bill retained ag an_ original bill,’ and finally di 
In October, 1816, a 4. fa. issved,”on't j 
against the securities, Armstead’ and Fessenden, to 
cause, why execution should not issué’ against t 
the amount of the judgment and costs recovered 
by Bozman against Morrison. To this fa. thi 
fendants demurred, and the Plait jsined in 
murrer, the ase was sent to this Court.) o"! J 


ie 

Rurrin; Sedge; delivered the opiaiis of the, © a 

This case comes here upon the objection, thas the a 
1810, ch. 12, does not extend to this bond, which 
ecuted before the passage of that act. Upc 
the act, it is found to relate only to the remedy n ii 
junction bonds, which the legislature can alter from tia 
‘to time, as shall seem expedient, The true cunstructio 
of the act seems to be, that the obligee might sue by s 
fa. on“all such bonds, whether executed after or befor 
the passage of the act; for it professes only to regulate 
the mode of proceeding on the bond, which the act of 180 
ch. 9, had required to be taken ; and we see no “ 
why the remedy should be different on one bond, 
what it ison another. J udgment for the Plaintiff on 
demurrer. 


> 
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Say John Eason and wife, Jony 1818, 
deel, 2 ONT 
es Westbroot, Mind senpimtaees e. 


: iy 


@onspiracy. PB ag SU, 9 set eNO 
ie against one ; or if brought Rgeinet einay, ot may be acquitted. 
. but one. 


shat sodb aerentieiun the.case,-in which:tho plaintiffs 
charged, that they were the owners of a tract of land ly- 
ing-in. Greene county, of great value ; that a writ, of 
venditioni exponas issued from Greene county court, from 
November term, 1812, commanding the Sheriff of said 
cougty to expose to sale the said tract of land, to satisfy 
eertain sums of money in the said writ mentioned ; that 
the said writ came to the hands of Henry Westbrook, 
Sheriff of said county, to be executed; and that he dis- 
regarding his-duty as Sheriff and contriving to cheat and 
| defraud the Plaintiffs, and to cause the said land to be 
sold for less than its value, by conspiracy then and there 
had between. the said Henry Westbrook and Matthew 
_ Gapland, did on the 10tb December, 1812, before the hour 
»  oftilo’clack, A. M, proceed to sell the said land under 
- the writ aforesaid, be not having advertised the said sale 
for the space of forty days; aud in furtherance of the — 
oie? aforesaid, did then and there sell the said land 
_ for @smallsum, to the saitl Matthew Garlaod ; and in 
pursuance and affirmance of said sale so fraudulently 
made,-executed a deed in his character of Sheriff of Greene 
gounty, to the said Matthew Garland for the said land 
“The Detenilants pleaded the general issue ; and the 
jury acquitted _Matthew Garland, but, convicted Heury 
Westbrook, and assessed damages tothe, Plaintiffs. A 
_ wtile for a-new trial was obtained on the ground, that the 
Judge had instructed the jury, that if they were satislied 
from the evidence, that the Sheriff had.not advertised the — 
stile for' forty days, he would be liable to the Fishel 
Vex. IL. 42 
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| Jone 1818. upon the issue, although this fay ag or impro 
—y~* of conduct, .wasinot occasio y rT i 
Eason wipe? ie 
» conspiracy with Garland the other. ye 0- 
Westhrooks duced by any design to injure the Plaintiffs. The iy 
was discharged and the Defendant appealed. 


Haut, Judge, delivered the opinion of the Court’! 

Tt is said in Fiizherbert’s Vatura Brevium, that a writ 
of conspiracy for indicting for felony doth not lies ty 
against two persons at the least ; and that beth or ne 
ther must be found guilty. But a writ of conspiracy fy 
indicting one for trespass or other falsity made, lieth 
against one person only. (2) It appears from many “ 
judged cases that an action on the case in the nature 
conspiracy, will lie against one ; or if brought ag 
many, all may. be acquitted but one. (b) So that it isne 
good objection tu this aciion that one has been acq tte i, 
and the other found guilty. 


If several persons be made Defendants laid, 

the tort-in point of law could not be joint, they may - 

mur ; and if a verdict be taken againstall, the 

may be arrested, or reversed on writ of error. (d)*’ 
_ this case, the declaration charges, both Defendants 

that, of which only one can be guilty, viz : that the s: 

of the land was not advertised for forty days. 

charge that can only be made against the Sheriff, 

official duty it was, to advertise the sale; and if a. 

dict had been taken against both, advantage might | 

been taken of it in either of the ways before ment 

But a verdict has been taken against the Sheriff only, am 

the other Defendant has been acquitted. This 

the objection. As in an action against husbaud and wile, 

for that they spoke of the Plaintiff certain 

words, the jury found the husband guiltyy and the w 

not guilty ; ani mea eet ‘For 


ala N. B, 116. (6) 1 Saund, 230, Nete 4. @) 1 ont 


sh 


i™ 


. 
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an ought rot to be brought against both, and there- Jour 1818 

if the Defendant bad demurred tothe declaration, il 

ild have been held bad, yet the verdict”curcd!thig , 

error. (d) Indeed if the jury in'thé pregent case had  Terver: 
foand both Defendants guilty, the Plaintiff might bave 
entered a nalle prosequi against Garland, and taken judg- 
ment agaifst Westbrook. (¢)' Whether the charge of the 
court was right or not, Westbrook has no cause of com- 
If wrong, it was ouly so as to Garland, who can- 
ot complain, as the jury have acquitted him. Let the 

fof a new trial be discharged. 


; 1 Roll, Abr..781., 1 Str. 349. 2 Saund, 197, note 2. 
o i Wills. 306. 1 Saund. 207, note 2. 


Lewis Bond and wie, and others, 
[om teri, 


Thomas "Turner's executors. Ae 


Ex'rs. and Adm’rs. sins lhe tt 
. ministrators five per cent on their receipts and five per cent on their 
expenditures. pares Sempation ser ‘ahi Lene 
pry ) 
ahi ‘ies & Wk Whe i Oar ala adallaiancee 
-thé'estate’of Thomas Turner, decd. ‘The accoufits were 
relied the ‘windsor, Who mile bie report, bad allowed 
the executors five per cent commission upon their receipts, 
po etapd roberts om their expenditures. Excep- 
filed to the report, on this wii the ' 
sent to this Court ; and 7” . a 
It on. Cwary, Tho cart tah apd fellow 
per cent commissions on pemeite 
cape om tele sspendiiare. The court inay, in its dis, 
ast a i 


if be] 





ase CASES IN THE parse seo . 
Weal tate Hedit}' seigetet, rs tag er 


mw . bay oe le 
| Sites Hates enscatiid a rom uber 
Henry W. Harrington, decd. .. aa 


“ 


Bx'ts. and Adm’rs. ‘Thé promisé of an'executor, Having assets 
"time of the promise, that he will pay a debt of his testator 
such caerinatcetartbehc mmmeaces tebe. i 


This was a 1 action of assumpsit, in which the'E 
tiff declared that the Defendant’s | testator, being ; 
of the last will of Robert Troy, det’d,, and boreal 
in his hands, and the said Robert Troy, being ; 
death indebted to the Plaintiff, in consideration thery 
promised in writing, to pay to the Plaintiff the said de 
and it was submitted to this Court, whether upon this) 
claration, the Plaintiff was entitled to judgment ag: 
the Defendant, to be satisfied out of the estate of her 
tator in her hands. “Z ' 


Rv¥rix, Judge—+The case is,’ that Troy was indd 
to the Plaintiff and died, having appointed Hen 
Harrington, tis executor ; to whose hands swffic 
sets Canie to pay the Plaintifr’s debts and that 
ton, having assets, promised the Plaintiff, in 6c 
tion thereof tq pay the said debt. That he afterw: 
died, leaving ‘tlie Defendant his execurrix. This at 
is brought against the Defendant as executrix, to sul 
her testator’s estate upon the said promise. The D 
dant pleaded aon assumpsit, and issue being joir 
dict was found for the Plaintiff. A motion is tiow i 
in arrest of judgment, because there was no c 
tion for this promise. I always considered it as ap 

settled, that the promise of an executor, h 
aets at the tithe of thé promise, to pay b estat 
Was valid! Upon’ looking into the 
Many cases Wherein it tins béoa'eikosidy 1 
sides numerous sayings to the same effect in eles 
books. (a) Such a promise is enforced and supported! 


(a) Cro, Eliz. 91. 1 Ves. r 9 Co. 94: 


/ 
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le-considcration ofthe executors liability as executor; eit, 1816. 
y the Pliintift's demand, He is liable by reason of 


ites to. the subject, I mean such estate of the testator, as 


“would at that time, be liable to the debt of the creditor — 
Fe soit at law. If, forexample, the creditor be so by 
mple contract, the assets in the hands of the executor 

cessary to support the assumpsit of the executor, must 

ye such as the creditor would be entitled to recover, if he 

¥ then saeing the executor im his represéntative capa- 

ity, for his debt. The executor is the urere holder, as 

| it’ were, of money, which is injustice and conscience, the 
of another person. The consideration may there- 
fe ce testa moral obligation 
well as legal liability. The only case relied on to 
contradict this reasoning, and the strong ctirrent of av- 
thorities for the Plaintiff, is that of Rann. Hughes. (b) 
But in thatcase tliere was no averment of assets. Itis said, 
indeed, that Hughes died possessed of sufficient effects ; 
Aut it is not alleged that they. ever came to the Defen- 

_ dant’s: hands, much less that he had them at the time of 
"his promise. The note of the case in ‘Term’ Reports, 
to me to.be a confused one; but its meres in 


othe amc sobeqaent tthe time of hin promise. a 


(6)7 Term Rep, 350. (d) Cowp. 291. 


« 
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‘ ay 


Jeux 1818: when we say, that by his promise, he became 
Slight, bound, we lose sight of the assets altogether, e: 
” far.as rin tht son ot too the PO 
Harrington, made. In that.respect, we are obliged to examine '§ 
them. for the purpose of ascertaining whether the | 
was then good, or a nudum pactum. If he then had ; she 
the promise is good, and he becomes personally | 
ble. _It appears to. me, that settles the other point ; f 
whenever one becomes personally bound for the ¢ 
another, (no matter how,) it becomes his own debt, ai 
inust be paid out of his own estate. Nothing but fo 
satisfaction, or other matter which would discharge hi 
from any other of his own personal debts, will disc 
from this. In Bam’s case, (¢) Lord Coke is express, th; 
executor can only shew upon the day of trial, that he hg 
no assets ai the time of the promise ‘The short note 
Cleverly v. Brett, cited. in Pearson v. Henry, (f) re 
as well as the principal case, to the question of assets,o 
the plea of plene administrapit in a suit against the e: 
cutor as such ; which is totally different from this. Th 
the question is what assets the Defendant had at the ¢ 
of the plea pleaded; and does not mee Hef 
ljability of the Defendant at all. .. 


Hass, Judge—That an, action will ie against an 
winistrator or executor upon a promise to pay in conside 
ation of assets, seems clear from divers cases. (g) 
true that the cases cited from Cowper, were cases 0 
gacies sued for ; nnd slong ey ern 
if not overruled, in tle case of Dicks v, 5 
principle of the tecnica el | 
«ies ete ec: eae ’ 
of thret of the judges held, that an action; t 
at common law for a legacy, because courts of law ha : 
no power to compel a husband, who sued for his wi ’ 


9 Term Ite “91. Cowp. 284,288 
PE ldo Of fai we ead i ls i 





OF NORTH-CAROLINA. $395 


, to make’asettlement upon her ; whereas a court Jour, 1816 
quity bad such power. ‘The reasoning in that case ea 
tor promises to pay in consideratién of assets. If they, S*de. 
“hiaye money in band, there is no reason, why they should — 
pay. If they have property, which they arediligently 
converting into money, and some accident happen to it, 
t, within their control ; or, ifin the mean time, they 
notice of debts of higher dignity, they ought to be 
to shew these things'in their defence. (a) The 
‘promise, as was said by Lord Mansfield, (5) only eases 
‘¢reditor from proving assets, and throws the onus 08 
, the other side. Judgment for the Plaintiff. 
bi (a) 9 Co, 94. (6) 5 Term Rep. 8. 


Richard Goode and others, 
: v 

Joseph Goode and others. 
Bx’rs. and Adm’rs. An account cannot be decreed of the persofial 
estate of a deceased person without making the ae nena 
trator a\party to the petition. 
sii sds Cceadt tai § Tatts 
filed by them as against a rightful executor ; for if decree should 
be made for petitioners and they receive the property under it, 
Gr ee eee 
will never become secessary to such an act, or so far dis- 


spied ts ghar crcretnns 


_ ‘This was a petition filed in the county court, for’an 

- actount and distribation of the personal estate of Judith 
Geode, who died intestate. The petition charged that 
_ the Petitioners and Defendants were the next of kin of 
the said Judith, and entitled to distribution of her estate. 
That the said Judith died intestate, and the Defendants 
ok the estate into their hands as executors, and 


aie 
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Jozr 1818. were bound to distribute it. The Defendants filed 4 
enate; auswer, and the cause was heard in the county court, a a 
». dismissed} from which decree there was an Appeal 
Goode. ~ the superior court, when the decree of the county 
was affirmed, upon the ground that no administration 
the estate ofithe intestate, had been taken. From that d 
cree the Petitioners appealed to this Court, «4 


Rurrin, Judge, delivered the opinion of the Court : 
4 2% 

The question in this case is, whether an account 
be decreed of the personal estate of a deceased pers 
without making the executor or administrator a party, 
the bill? and we think it cannot, The case of Hy 
phreys and. wife v. Humphreys, (@) is a direct ‘auth ori 
to this point. It is true, that here the Defendants 4 
ealled executors in the petition ;.but the petition ¢ 
charges that Judith Goode died intestate. This the 
isan attempt to make executors de son tort, answerab 
distributees, which we are satisfied, from the 
given in the case just cited, ought not tabedone. Th 
is another consideration that has great weight with 
which-is, that if a decree should be made for the petitic 
ers, and they receive the property under it, they 
themselves thereby become executors de son tort ; 
implies a wrongful interference with the property o 
intestate, A court of equity can never be accessar: 
such an act, or so far disregard the rights of credit 
The deczee of the superior court must he affirmed, 


(a) 3P. Wins. 348. 





ir t ne ee 


IN EQUITY. 


5 aR ADM rete care HBS PP CUNEM Patt, 


| ‘Whio cause cansoibefare: the cotirt on ‘sn appeal of the 
: from the judgarent and decree from the court 
: cg ein ee — anh granting? an 


-injunction. — 
‘TBhebill oo hestibled, stated, thst the cormplainanthaa for 
: ‘many years been proprigtor of two ferries on the river Yad- 
¥ __ kin, established by the county court of Rowan, and by 
means thereof made gains and profits, but that the De- 
28 fendants had opened a road to another point on the river, 
~ near the ferries of Complainant ; had ‘set up direction 
_ boards at the forks of the roads, and informed the public 
_ that-they, the Defendants, ‘kept a ferry over which tra- 
- yellers might pass toll free, and that they did transport 
ase gta rver, many travellérs &c. to the in- 
Complainant : that Defendants had petitioned 
county court for a ferry, and the petition was re- 
Re tanaieteridenibwres codon ipa kapittab vette 
of Rowan and the Supreme Court of the State, and that 
Complainant was now prosecating a suit at law against 
niet ep ARS prayed anita 


"Mera he Comp filed an amended billy sot- 
the orders of the county court. of Rowan, es- 
his ferries, and charging that Defendants had 

egigortel topsite a nero 
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Jey 1818 bill, and on the argument below of the demurrer, it. 
ww" overruled and thé ordered to answer, a 
injunction w nued until the answer. 


Long 


v. 
Merril. 


Rurrix, Judge, delivered the opinion of the 

Since this cause was decided in this court 
1817) the Complainant has amended bis bill by c 
that the Defendants..transport many persons and 
property at their ferry for pay; as to the partic 
amount of which he is unable to procure proof. He 
also appended to his bill the orders of the county coy 
Rowan, by which his ferries were appointed and 
many years ago. ‘The bill then’ prays a discoveryy 
account since the commencement of the suit at law, | 
tioned in his original bill and an injunction. 
amended bill the Defendants appeared: and put in'a 
murrer, whereupon, the court.upon motion 
injunction till further order of the court, ahd upow 
ment of the demurrer, overruled it, and ordered t 
fendants toanswer. From those orders and 
is an appeal te this Court. The case certainly, 
upon different grounds, in many respects, from 
formerly did. The Complainant has now ape 
title and thereby shown that he has the exclusive 
a ferry, which the Defendants have violated in 
position to the provisiens of the acts oA-Aacowsbly, 
ch., 3, &.-4, and 4787, ch. 16, s.\1. The De 

appealed and demurred ; by which they admit 
legations of fact made in the bill, to be true: it 
theless, contended, that this Court ought not to 
because Complainant has relief at law, and 
himself whole for the injury sustained in ¢ 
plain answer to that objection is, that it is e: 
Charged in the bill, and admitted by the de ny ta 
the Complainant is unable to procare proof, so as to pr 
ceed at law, and therefore this Court must entertain 
bill upon the common ground, that there is ne 





. 
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j "This consideration alone Jcxx 1818. 
ye 


” he Complainant’s aid, utinen ins rule which governs 
# Court of Equity, of Secs idteemetekcodLamie-at 
faultiplicity of suits. evn pore aha 
cemmadrmnanete seniteorkseebeiymtzah waa 
De ee a 4: 

it Fi wi we 


ee 
Des om he demi of Barton, 
, From Burke. 


Murphey. re vi Aa Taal 


: A recognizance erentisnidis eiipbethy aesgnian ‘aie upline tie, which 
|. attaches to the lands then owned by the conuso? ; and if the lands 
be after wana qoRyeRitie: NF, Pet Se OA 5 


an aGkEED.— This was an action’ eta ‘in 
whic the ‘Phaintif” deduced eau taney se land 


® wh 


1984 “Welch died “intestate between 1784 and i795, 
- leavirig five sondiithe youngest of Which ‘caine of age in 
1808, John Welch the younger, became, administrator 
to thevestate of Jolin the elder, and diotron the'whole 
of this land in dispute, to Joseph Dobson by deed, dated 
January @1, 1800, without any authority from the héirs ; 
Jostph’ Dobson conveyed part of the lanid'to one Hyatt 
_ bytdeed, dated Aprif 9th, 1805. "Hyatt at October ses: 
- sions'1809, of Burke County Court, entered’ into a‘ re- 
cognisance which We forfeited at January sessions 18105" - 
a sci. fa. issued thereon to April 1810, and an alias to 
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Jury 1818. July 1810; these were’ both | 


riff’s deed to Burton bore date March 4,.1812. 

It was in evidence, that Debson took | 
ly after the conveyance to him, and that the 
not remain vacant any year until suit brought... 
The Defendant took possession. in 1810, and 
title as follows. On the 2d of December 1809, James 
Murphey obtained a judgment before ‘a Justice of 1 
a Constable levied on the land in dispute; the e 
was returned to Burke County Court at deninagil 
1810, when a ven. ex. issued, under which on the 0 
of April 1810, the land was sold to Murphey and onthe 
same day the Sheriff executed a deed. ~ nag 


Rorrin, Judge, delivered the opinion of the 
The question made in this case does not seem tov 
upon the facts stated, for it seems clear 
sion of Dobson and Hyatt from 1800, to July 18¢ 
Hyatt, (both of them daring the whole period 
the whole) forms a perfect title in Hyatt 
tute of limitations. It therefore is” 
whether upon a demise of the whole tract Is 
laration, the Plaintiff could recover an. 
because in this case, the title of Hyatt 
lessor of the Plaintiff claims, appears 
whole tract. For the same reason, we dk 
any thing aboat the opbration of. the deeds to 
Welch, Jr. from his brothers, executed after that’ 
him to Dobson, which have been spoken of. 6 > 


. vil e 
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"hen as-to-another point, made at the bar, though ‘not Joxy, 1818. 


stated-in-the-case ; whether the recognisance entered into ~~“ 
meets binds the land ownediby-himagahe time . 


pdienticlent: for usto know, that: it-has. always been 
‘thought certain, that reeognizances dobind as contended 
| for by the Plaintiff, (1 Hayw.-Reps 100) . The recogni- 
‘games creates an express, original, and specific lien, 
which attaches to the lands then owned by the conusor ; 
and if thelands be afterwards conveyed, they: pass cum 
entre. It ER OGARERC RNRRORINE 
for a new trial mast be discharged. . 


Where raeigoentye ae ety nde compro wre 


oy ia hens as gg og 


Dray rete oer = ‘son W. H.'G ad thon 
ee seroma. I now live, including the plantation together with 
all the appurtenances thereunto belonging,” it was held that he had 


sree eS le aston tease 
tract. Wadi the testator said the | —s ne lived, 
iar 
Rt} ate per” Caio UoP ght + Remtt hens: 
ul. ‘Petition: for partition Rhee petitionses set forth that 
“William Guy bad died seised of divers tracts of land, 

- ‘Jeaving the Defendant find the wife of the petitioncr his. 
only children and heirs at laws and that by his last will, 
William Guy. had directed the said tracts to be, equally 
- divided between the Defendant and the wife of the peti- . 

tioner, and prayed a division. 
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The answer denied. that the wilb-liad 


a al division of the. Jands, and the clause in ones 


Hebne, 


v 


Guy. 


the folowing words: Bow 
saleemnsilegine aniideequettirtowaptom : 
Guy, the tract.of land. whereon c 
plantation, together with all the appurtenances t 
belonging ;”’ after giving to his son several 


thus proceeds, “ the residue of my property to be yu 


divided See ee Guy 

daughter Ann Eliza Helme.”. - ' 
It appeared that the testator was penepenhel 

tracts of land, acquired at different times and com; 


a large body, and lived on a tract-which was called “ 


Ben. Radcliffe tract ;” many of the other tracts 
names by which they were distinguished. — 


Szaw ELL, Judge, delivered the ones of a maj 
of the Court : 

From all the circumstances of this case, it seems 
possible to doubt about the meaning of the testator. 
had a large body of land composed of different 
and known by different names, the one he lived on 


called the “ Ben Radcliffe tract,” and he devises the #1 


on which he lived to his son William Henry, 

with all the appurtenances, | 
Had he said, ‘ the lands,” on which he lived,: 

might have been doubt ; bat we are clear, 

to the manner in which he has expressed liimself, 


vise extends no further than to that distinct tract ; an 


the word “‘ appurtenances” can have no other.or ¢ 
ti than to comprehend things in the nature of: in 
need sate nt be a decree for’. 


tion. : . ‘ 4 
: he gett seal 
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idivreetintird~Siaiviy dvi aed seised in fee of the 
latid described in the Plaintiff’s declaration, ‘he devised 
ito his'son John Council Bryén the Iessor of thé Plain 
>) ¢iwho! is’ stiff ani infant. " 
" ‘SF ie Defentlant claimed title to the land undér a deed 
made to him’ by the Sheriff of Craven coiinty, who ‘sold 
theland by virtue of ai exectition issuing from Jones 
Superior Court. ’ 
 “Itappeared from the record of Téles Court, which 
4 made part of ‘the casé} that ‘a writ had issued” against 

_ Nathaniel ‘Tisdale and Dorcas Bryan, executors of Har- 
dy Bryan,-at the instance of William Coombs, to which 
_ the Defendants ‘among other things, pleaded fatty’ adinin- 
istered, and’a jury found that the Defendants had fally 
~ administered, and on the other issues found for the Plain- 
tiffassessing his damages to £125 and costs.” spite 

‘The Clerk of the ‘Court thereupon issuéd a paper writ- 
ing to the Sheriff of Craven,’ commanding him to sum- 
mon Joba Council Bryan the heir of Hardy Bryan, dec- 
, by Dorcas Bryan his guardian, ‘to be and appear ‘at the 
next term of the Court, to shew cause why he should not 
why there should not be judgment ‘and-execution against 
him. On the return of this paper endorsed « made known,’ 


ee sti. favand the etitry” made 
judgment by default according to sci. fa.” 
It also appeared from the records that a Jury had been 


impanelied in the suit against Tisdale and Dorcas Bryan, 
but no judgment appeared to have been rendered. The 
Clerk then issued a fi. fa. against the goods and chattels, 
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prmvemmynanen Vs sprmarestntte 
"trem, sold the » to the D 
~ Dercas widow of E 
mother-of John Council Bryan, | 
Fre gape 
ct aya HF... 
Hart, Judge. —Ifithe necessary for I 
dace a judgment, (and L think it is) it will be, diffic 
find one on the record from Jones, A new;kind ofp 
cess has issued, calling apon John, emestiierae | 
guardian, to shew cause why he should. not be pe 
ty toan action of debt.commencedby William 0 
on this a judgment is taken “by default, « 
sci- fa,” thereby meaning the process just spahen 
process which tho Clerk had no right to, issue, 
which no person could have a right to enter. any. ja 
ment. view) «dr Paes 
Further, it is admitted, that Dorcas Bryan. w 3 
the guardian of John Council Bryan; he was, therelgy 
not a party to the proceeding iv Court, had. they be 
perfectly regular ; her being a Defendant in the origh 
suit as an executrix, does not alter the, case ; , she .# 
met om hat nega ROREY SQUARES Me aineth a 
heir. if sna.% ¥ dete 
I think the proceedings which have tog hed ar 
gether void, and that they cannot -be,. made to a ve th 
purposes of a regular judgment or indeed: of an. irregs 
lor ones (Raa SP TO: ae as er 
ut suppose that.a judgment shel 
te Datta stn Be serbia the st 
ean hee 
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one... I think 


- purchase i is good,. you: at the same time say that a person 
may be-deprived of property..without trial, hearing .or 
motite: to such a doctrine I cannot assent, my opinion 
Spend, i tates Phe) entitled to judgment 

itt bees 
. ibrar: Silignsnedsh Alen thsi ‘W. Coombs 
brought against Hardy Bryan's executors, the jury found 
thatthe Defendants had fally administered. the assets. 
Judgment was signed by virtue of the act of Assembly, 
for £125, .'Tlie-2d section of the actof.1784; ch. 11, di- 
rects that-arscire facias aball issuc. summoning the heir 
and devi ‘to shew cause why execution should not issue 
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execution may issue against the real estate of the de 
erated detand: enstyteeeltnetinnatn lithe <erthniottyte sa- 
tisfy the judgment. 

Sho inaletmeant. which Sect fueth wa.a.anire floclon:in 
_ this record does not mentidn the suit against the execu- 
tors, the fact of their having fully administered, nor does 
it state that any judgment for anyumount,had been sign- 
ed by the Plaimtift—it does not call on the heir to shew 
ta 
Boar acon? Ben 


ther back than the execution a pang coibe 
Vou. It. 
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warrant such writ ; but if a stranger interposes. 
the Sheriff to do.an act, he musttake care to find 
that warrants the writ and must ih 5.00 
party himself at whose.suit such 

‘de teingete agninnte: Sheeitiselestnngh: 
show a writ returned, if returnable ;,:but..in ts 
against the himself or a mere. stranger, 4 
cannot justify ves unles they shew there 
judgment as well. as an executigu, for t 
be reversed, Salk. 409, 12 Johns. 248.). ” 

There beibg no judgment. in the 
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ands een fora oportanty may 
land Tam going. to let" you -have,.on the 
diutdin ecidheant value than that which [re 
on the Elizabeth voad, I know. you will not 
make me some equivalent of a spot of land on: 


When the Plaintiff received ti 
acceptance of, and ating Getenadt tas 
contract ; he also tendered his bonds aécording 
original terms, and title to the lands. 
Defenjant declared he would sign no deed w did 
reserve to him a few acres out of the 
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came Armstrong’s and the right .was:now 
tors. There -wassa:votedictefor:Defentants,0d 
stood-on a rele to:shew cane, why there 
a new trial...) ind ohio 


Hatt, Judge, delivered the opinion of the 
If the Plaintiff’s | thought proper 
brought an action of detinue for the 
and it would have been nece 
with him in the detion, it féllows ' 
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464,) as 
pro Pe make the wilb-2: sane. 
ape oh 


t-xhen the Defend is canon fg ‘ 
: shandsmay. bring: siuitein his 


the ort that Pi 
maaene jn alam % the tmsband, and that thera 
is the seucmnedna a 
mT we 


oe ier, ances he me ate: 
jena ee by rladbtae a¥ du 4 ~~ » 45 nb. in 





+. Pet a i ws & - He 
mn ay an 
iis F. fa. ough » diferent piss of 
; by tan #9 ea Bae 


s an action of ¢jectment and fromthe 
On the 2d of F 1804, Robert Harris was seised 
gfe tract of land ine within its boundaries the 
“jnd in dispute, and conveyed the same to Joseph, Brant- 
ley, jr. and John Crump. On the 5th of April.1805, 
+ Crump Conveyed his moiety to Srantey: ” 
| AvN er term 1801, of Chathan 
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witnesses.! Ar t j 
pee att oo Baers a wea 
were proved that Defendant knew ‘f the irregular 
would not vitiate the sale, such irregularity was a qi 
tion between the owner of the land and the Sheriffs” 
. that if from such knowledge of the Defendant, the ‘jm 
coald infor’ fraudulent costtidation betvsew bien Tt 
Sheriff, it would uiake the sale void. © 
Witneses were thew extmined on the part of F 
from whose, testimony it appeared that a day \ 
ped or he oo which re thn forty 2 | 
es 
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by the Court onw 

evidence ; on ‘that question continued 

that Defendant's knowledge of. the irre 
sale would not avoid it ; and stated that it 
Court however, oth net he meet 


acting improperly. — 
pris lp rh bi 


think it is right, and therefore I will “do 
pose that the Defendant was apprised 
wr an rt a 
+ CORPy: 
| possessed himself. 
filig So a peapepe ” 
Se Oe ncdaien et on 
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dg could aliett wad wintehiiieds the Plaintiff had 
facts, on which that question could arise. 
y to the Jury that the! deel Fulgham 
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for Plaintiff to shew a 
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rs ar age ' 
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nat tet ‘Preah reches 


ot or recofds that the Dpfendantin the warrant 
. Plaintiff, had. heen discharged... No bill: of i 

‘could be found among. the records, nor did 

pear from the records to have been done in 

the retare of the xepngninanees, except . that 
v» had made, out.a bill of costs, .. 

Solicitor, told the. bail. for, his appearance at ch 

term, that he was discharged and might ‘ 
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. all 





cuting officer. would aes in the matter Jory, 1618. 
wat the State’s witnesses need not ,attend another be et 
«he magistrate who tookethe recognizances, =v. 
thatthe Solicitor,told him.the; parties were disp “°°. 
at the returp term... Upon. the affidavit of 
it was moved that the-entry of discharge be 
gnc BI > tunc ; this motion was refused. Theevi- 
> as above stated was received, subject 
of the Coart.. 
is 3 ferred to this Court to say whether the entry 
mune pro tunc should have been allowed; if it should, 
pit ,oufficient . to prove the discharge of the De- 
in the warrant?.And further,. were the facts 
as above, without any entry of.discharge on the 
cord safficient i in law to establish the discharge of the 
ow P. intit emanates Aah warrant? 


1 inion ofthe Court was delivered by Sears 


| think: thie.» pldlingnese aiinlbimepes wie 
yeeedings are at eud and cannot be revived. A party 
ind over to Court has only to attend; and according 
> mode of practice, when the term expires, stands 
unless rebound, or his default recorded. As 
testimony, offered to prove a discharge by 

itor and the motion to enter a discharge nunc 

‘it is of no importance to consider either of them. 


: Te daira 


» the matter of Mitior Huntington, from Craven. 
a Defendant in execution within the Prison rules, is after. 


ds thrown into prison by another creditor, he has a right to be 
: 5 panei walle of the, prison under the incivent Jaws, 


Minthigit eran oben oa 7” ; 
@ his Honor Judge DawrE1, to we aiaalie , 


vent laws. ~ 
Vou. If. 47 - 
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Jocr 1818. It appeared that he had been acne n Sie 
“~~ creditors and entered into bond with 
within the prison bounds, which bond was 
County Court. A second creditor ay 
the boands and he was put into close prison, re 
there upwards of twenty days, gave noticé to each 
creditors pursuant to the statute, and 5 to 
charged generally (upon taking the insolve 
the prison, and the prison bounds: this was ol B te 
by the attorney of the first creditor. ids i 
The opinion of the Supreme Court is required, w 
the Judge could permit the said Huntington to goat 
on his taking the oath, so as not to subject his 
for the bounds to the debt of the first creditor. 


alliadead ee 
“ rane anne ats 
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SzaweLt Judge-—When a Defendant, in execution 
within the prison rules, is afterwards thrown into prisoy 
by another creditor, the Defendant then has a right ta 
discharged from the walls of the prison ander the | 
vent, laws. And when discharged, it is for him to 
termine whether his bond has become vacated b; 
discharge : be tht oat ery oat inthe ssl 
as he was before his imprisonment. ‘The Court ¢ 
in such case restrain him from breaking the boa 
will it advise bim of the effect which breaking the ba 
will have in subjecting his secarities. — Age 
petent for the Court to pass any. 
ee eke raha ce ae esiack fore 
in a shape where the validity of, the bond can J 
question. im 

In this opinion, A PRA St Oa Bota 

‘curred... 
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: From Cumberland. " 
of PS é 


‘are bound to keep the streets of anit 
‘Yown in order, and three or four streets are presented on the sil 
Gay, the Defendants should be indicted but‘once for all—if 
iis balls be found, Sus comvittieh’'on Gnd, id may be pleaded in 
r to the others. 
Us aye 2 fendanis, seven in nuiaber, being Commission- 
rs ae ie town of Fayetteville, as such were bound to 
p all the streets, &c. within the limits of the town in 
ir; there were three or four different streets pre- 
«ghost! repair, all on the’same day, for 
separate bills of indictment were preferred against 
fend nts in each case. . 
» Defendants being convicted on one indictment, 


871 


Juty, 1818. 


ea 


4 ey. 
“® pleaded it in bar to the others ; and the question before | 


ee ourt was, wigive Refried ‘phon tte 
Taytor, Chief-Justice—The Defenidants are bound 
keep all the streets of the: town,-in -repair, and are 
(ible to an indictment upon every neglect of this duty. 
if more than one street is out of repair at the same 
this does not multiply the offences, though the one 
mitted must take its nature .and degree from the 
PRR es pele: ponent rt 
be monstrous” to charge them with separate i in- 
for every stgeet in the town, when’ the’ whole 


fe_out, of repair at the same time ; especially when 


one indictment a fine can be imposed adequate to 

) real estimate of the offence. Were such a doctrine 
slerat » itis ‘impossible to say where its consequences 
end ; for then an overseer whose road is out 


might be charged im separate indictments, 


for i “every hundred yards, (why tot every yard ?)- 


and be ruined by the costs, when perhaps a mod- 


' 


“erate fine would atone for the offence. ° ‘Phis notign: , 3 





372 CASES IN HE SURREME*COURT 
Jen 1818..0f rendering crimes, like matter infinitely divisi 
I>”. repughant to the spirit and policy of the Taw and 
x. not to be countenanced. It'is "the © 
—. the plea of anti! convict, relied on by the Dg 
&. is a bar to alithe other iadictmicats. ° - 


| 


Saleey tes Jordan de Wie 
w rom Cumberland. | 


» Mallett. 


When a he a one of) 
was, that the stockholders should have. to pass 
so long as they owned stock, it was held, that the 
stockholder had a right, undegthis article, to pais toll free. - 


A toll bridge was erected-ia the town of Fay 
by a company who associated ‘themselves for that. m 
en ae meme yn ge h 
the fullowing : : ‘i 
Art. 4. The owners of oteck to hom 
pass without any charge of tally solleny'at they:< 
possessed of stock inthe said company. = 
The Plaintifis,.(who.were stockholders) — 
bridge from the company, and in Giedeane-shiereitt 
reservation to'stockholders of the privileges 


the original articlesof agreement. The | 

also a stockholder, and during the continuance of 

his wagon crossed the bridge frequently, c 

do so toll free, under the 4th article above set forth. * 
Thleeete BAL PIE Pr Pr : 


“Laxton, Chief-Jastice—The permission 10} 
utiany charge of toll extends as well as to the De 
dgnt’s wagon astohis person. The expression bel 
pe See eee: Coe ignifying 
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: by am especial exception. — % 
2 = vit hoon natal asin from hte ofthe Womack. 
‘\gercement, is justified and supported'by an ancient 

aw, by which it is held, that the law respecteth 

profit and interest largely, matters of pleasure, 

illj case, trust, authority, , and limitation strictly —Win- 

rims 99.. Thus alicense toihant.\in my ‘park ~ 

‘rwalk in’ my orchard, extends but'to/himself, not to’his 
‘epvatits or others in his company ; for itis but a thing of 
q ; otherwise, itis ofa licenceto hunt, killand carry 
- gipay the deer, for that is matter “of profit. Ibid. We 
there mamenngecghins met tie cor>— 


cdc aibdinenande encima e. g- to carfy mo- 
a agate pespuctpir are ng Ree 
i; me er La wrutie tees on ener 
a d not use becoming caution, for had he done so, the money 
ae Se eer ‘his own was, and 


sud 
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s: doc wo nebligenly careying Platte oonny from . 
wn_of Hillsborough to fo tity of New-York, that 


as Jost 
pe were, that the Defendant swfeg:aruerchant 
and with several other merchants of the 
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dorx 1818 . The Defendant had with him of his-own mone 
“Tap” it bank’ notes; and the ‘sani’ placed ‘hts ches rm 
a reais ae $1500" ( 
Womack: haiik notes: | tte 
Phe Defendant faced she money of i ends in 
‘same package with his own, and put the whole i 
breast»pocket of his coat. " The party going « 
stage together at Raleigh, and when they arrive 
mond, Va. the Defendant took the money of 
and put it up in separate packages, writing the n 
thenetieetaalld ud tntaiin eh ei-uitinen 
dant complained, that, all the money together, ts 
ven aghtt airy Clkacek Ceca , 
et of his coat (and it was proved to be 86) and he pila 
the several bundles into which he had put the mom 
his friends, together with some letters and small changy 
in a large pocket book, which he deposited in the ouf 
side pocket in the skirt of his surtout or body coat. 
After leaving Richmond, the Defendant several 
opened this pocket book to get small change, and th 
packages were then there. a 
At Elkton, in Maryland, the Defendant had the book 
and money ; the party took the s at that rey 
Wilmington, (Delaware ;) on g Wilmington, t 
passengers went directly from the stage, on board 
steam boat, which immediately got under way, and. 
passengers were called to breakfast. On rising from 
fast, Defendant first discovered that the pocket book wa 
missing. On ‘getting out of the ‘stage at Wilm 
Defendant observed a young man pick up a pocket bool 
which very much resembled his, ~and in the act, he ch 
‘a smiling look on the Defendant, and when Defen 
Speroeasieinaste teppei ir toate 
also a passenger in the boat and esac 
young man denied baving it ; a partial search then to 
place among the baggage on board, the young man 
no baggage, the book never was found. The $6000 whi 
Defendant heptin the breast pocket of his coat, oas 
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pit this evidence, the jury found for the Plaintiffs, Jour 1618, 
: this Court was,.whether there was at, 
is neglect in law, as to ee ‘Defendant liable: *. 

Be oy ey: 

| Judge —I ave no Seales de cael, ud 
ts set forth in this case, that the jury were well 
ted in finding a verdict for the. Plaintiffs. They 

the proper judges of the conduct of the Defendant, 

‘how far he used that becoming caution and care © 

agreeing to carry the money, in justice and 
1 him to do. I think the rule should be dis- 


, ‘Cvntas.—Rule discharged. * 


purchaser from the original grantee (the grant being void) 
protected : the’ act subjects tothe operation of its provi. 
any “ person claiming under the graat,” and the Court can 
make no saving for the benefit of innocent purchasers. 
rf s made by entay takers, otherwise than the act directs are void. 
he i ft De cone a oe aoa gives 
” Court jurisdiction apd cognizance of all granta made since the 
of July 1776, by which, it would seem, that the legislature in- 
2 oh eer. ° 


to vacate a grant.—-Petitioner set forth that 
an entry in the entry taker's office of Ruthet- 


E ced by ci. fa. under the act of 1798, to vacate a grant, an 
. 
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Jusr 1818. the same tract of land-or a part t wil 
~~" done so before-a Justice-al the F the: coming 


Vv. 


aes 


without any return having been made by any Just 
© Peace, of such enthy, to the néxt County C 
pay 2 Rh ) 
said Miller as entry taker, 'shewing that the ent 
Miler was there inserted by order of the Court; 
false suggestions, Miller had obtained a grant f 
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} ware suggestion of the applicants, affords additional and 


TF caine doctrine has been held by this Courty Tniversity’v. 
D Poy.) % Hay, -510.' $74. Law Repos: 688. No prin- 
ciple in the law’ appears: to be better supported by- aul- 


fain and sale, he: conveyed in fee.to Stephen Barild. 
as he life estate, 
atute of uses executed-and transferred that only to 





re Pe : 


Aad SUPREME; QOURT 
deer MAR laser at» egy issn sable op Ys 
— yor la maa pp the, 


“Gr0Hsl made during the.existence ofa life, 
40%, Ay Burra 80>, 126. oncinaneal 7, Esty $1 dy Sh 
$19, Sal. Wien! si: shodt yt gt Mic x ‘ 
“Rho: Plaiatif-bad,no.sight:to « he death 
Thomas. Brawn,,auil be,died the:2diof No 
ade Re Seen I 


» ay | 


* ‘sisGhaiwell: pr at : mast jnrg 
prenr may be taken from an interlocutory om 
ry an png a 
eeihedap tin mpnesinn eens omithe 
ee 4 sin! eet set lel 
<Qjaran: 0 sit-tommenced efeeia ics 
Peace.and came tothe County Court by appeal. 


County Court the Defendant pleaded 


the warrant was not. ! 
Sundéyslexteptedy whereupon Plainti®@ moved? tee i : 
wesveneneanenr. Cenmune veut 

in thirty days, Sundays excepted,"swhich 

bythe Court... pet day: we) uns Riz 


Ses eae 


mina? 


cnt Spe et? ismetee 


GB cD > age powers 





nt, and that the aaa thus aad by them Jour 1818, 
) closely coitnected with a final determination of eas 
that it is quite within the equity. and meaning 
»act.of 1777, the subject of appeal by.the party dis- Crowell 
It would be perhaps impossible todraw the 
in the abstract, between those orders. made by the 
which may be appealed from, and those which 
; and it would probably be safer to decide apon 
Sean andb aetenns If I were to lay down a general 
it would be, that wherever the yuestion presented 
County Court is such, that a judgment upon it one 
ay , would put an end to the cause, it may be appealed 
m; but where the Court cannot give such a judgment 
t as would decide the cause,,or directly affect its 
» itycannot be appealed from. If the County 
ome meets) the amendinent, the warrant must 
have been abated, and the Plaintiff, beyend all question, 
might then have appealed. By. allowing the :amend- 
ment, the Defendant was-deprived of a defence upon 
- which be-chose to rest his case, amd one, which involving 
also a question of law, with the determination of which - 
| he was dissatisfied, pen eoeatinth eaten amines 
7 ofan appeliate.Court.. .-- ee 
7. Lhope L shall notbe wndcsieny bennett tithigh 
-]  aion, that every order made-by ‘Court in “the progress: 
| ofa cause, may be appealed from. .'There-are many that 
: Dae Ss conten peinlnnte teeedinenetan Miersepr et 
_ ilexercise of which,cannot be tested by any rule of law; 
hat the question as to this amendment, I consider ina 
quid different light, and depending upon fixed principles 
‘adjudged by this Court. Being therefore of 
n that the County Court did-right, and that the 
- judgment appealed from, must be affirmed, it follows, 
Sp eyeannipn pupae egapaeateile Paginas reco- 
. the costs of the appeal, .. ~ 
| Seawexs, Judge.—When an application is iia ei- 
ther by a Plaintiff or Defendant, to amend any part of 
4 Vor. ri. 54 


; a 
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Jour 1818. the proceedings, thoagh’ it i¢ within’ the'd 
~~“ Coilirt téallow it, yet chit td w! 1eptil Wtoci 


Hunt 
v. 


Crowell. 


be exercised atcording’ to’ the rales of law. “. 
statices of judicial discretion are for thé attain “nt 
justice, and leave the Codrt at liberty todo justice @g 
around.” When the application is madé in respect fo 
matter not relating to the final determination ofa 
as for a continuance, or the like ; as the determ 
the Court in such case, can have ee 
upon the ultimate decision, and is in truth, noth 
a refusal, then to consider ; it would be absurd to al 
an appeal in such case. For the party appealing, we 
defeat his own object, and the opinion of the Courtal 
could in no way be of service fo him. But re 
application is to amend the proceedings, that, if al 
may deprive the’ Defendant of a good defence upon the 
trial ; and consequently is affording, in like'm 
the Plaintiff, a correlative benefit: The law, ; 
state of the pleadings, afforded this advantage to the De. 
fendant ; the law"also required and authorised the Court 
to relieve the Plaintiff from this difficulty, acce 
these rules of legal discretion ; if the Court refuse to) 
ercise this authority, when these rules require it, of do 
exercise it, but ira manner in which it should not, 
is in each way, an injury done to the party, and 
can be redressed by an appeal. — e 
To apply! these principles to the present case, the ¥ 
is defective, the party applies to the Court to at 
the acts of Assembly vesting it with the power, e 
the party to claim it; if it refuses its aid, when it s 
be extended, the party is injured, and must lose his"st 
unless he can appeal. It is no answer to say, le 
wait till the final determination ofthe case, and ther 
peal upon the whole case ; for, if it be the case of a De 
fendant, who wishes to avail himself of some thingin mi 
tigation, the accumulated costs will probably. | 


in a worse situation with this sort of remedy, t 
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by. submitting in the first instance. As to mak- = 1818. 
| jog asmotion in, the Court below,.and.spreading it onthe “~~~” 
D rgcord, as.has been said to be the usage in. the,Superior —». 
| Lcan, See no possible’ benefit to\be derived.from *el 
that, for if it be.a partial. defence, there. will still bea 
of Abe-party Defendant with the, costs af oth 
Courts. without.the least mecessity.. rites 
De And.aninva.pantae.stnving.alie, conga by porpeieally 
5 eee that is for the Legislature to provide against; 
: have supposed (as we must. presume). that 
cast, is sufficiently punished..by. the nate 
gfeosis, to prevent an appeal purely for delay.) « 
P| The. words of.the:ach-of:A77% are thet: when any per- 
~ son.or persons, either Plaintiff or. Defendant, shall be 
dissatisfied with the sentence, judgment.or decree, of any 
County,,Court, he may -pray an. appeal to the Superior 
Court. These words should not by construction be,con- 
fined te a final judgment, if in so doings.we are to leave 
~-remediless any possible case, where by. sppeal, the Court 
above would have power to afford relief... 


} [therefore think, there should: be judgment that the 

| amendment was properly allowed: by. the Court, thereby 

f copfirming their judgment ; and. that aprocedendo issue 

to the same Court. The judgment of thisCourt, there- 

| te, Aeing in favor of. aha npaain: bmemman ees jig 
ment alsy for his costs, 1D lly, Mb +4 

| Inde Siall-engaeamed ethamnlalonah leigs Goal 


—- Danren, Judge, dissentiente It, appears * from ‘this 
ease, that the Defendant appealéd from the collateral’or 
_ interlocutory order, made by the County Court, permit- 
ting the Plaintiff to amend 5 there was no final judgment 
in the cause. By tlie 82d section of the actof Assembly 
_ 0f 1777, the Legislature authorises any ‘person or per- 
sons, who shall be dissatisfied with the sentence, judgment 
 ‘ordecree of any County Court, to pray an appeal from 
such sentence, judgment ordecree, to the Superior Court ; 
but before obtaining which, he must enter inte bond for pro- 

" Secuting the same with effect, and for performing the judg- 
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Juxx 1818. ment, sentence and decree, which the Saperior 

Tron” make, if the cause be dec:ded -agiinstiliim. If tte 

v. the only section on the subject, I admit that it 

Crowell. extremely doubtful whether a party to a cau: 
appeal from every order made in the cause, although 
erder or judgment did not finally determine the 
But when we come to examine the 84th section’ 
same act, the Legislature clearly gives us to unde + 
that the “* sentence, judgment or decree,” spoken of the | 
89d section, means such a sentence, judgment or ‘ecree, 
as finally determines the cause. - It directs a t 
of the record of the suit, on which the appeal 
made, to he delivered to the Clerk of the Sup 
fifteen days before the sitting of the term ; it then 
the method of trial in the Superior Court.- If 
appeal from the law side of the Court below, an 
sue was to the: country, then the trial is to be deinipp 
if the appeal ison a hearing of a petition fora filial 
tion, or a legacy, or a distributive share of an intestate 
estate, or other matter relating thereto, then the Le 
to be by rehearing in the Superior Court. ie 

This section speaks of such appeals as takes the ¢ 

completely: out.ofthe County Court. , If the party 
pealing, refuses.to carry up the appeal, viz: the t 
cript of the.record and appeal bond, the appellee 
judgment, sentence or decree, confirmed with 
costs, not in the County Court, butin the Superior C 
If the, ript is carried up, and the appellant 
prosecute, the Superior Court.gives the final judg 
pr sentence,on, the trial de ugvo, if the appeal is f 
the law side of the County Court ; and the final 
if the appeal is from the Equity side of the County 
it does not contemplate appeals to be brought up or 
in any other way. If. the. Defendant -could. sustain hi 
appeal on an order, which did not determine the c ' 
it would invelve.the absurdity of placing part 
cause in the Superior Court, and leaving the bal n 
the County Court. The appeal should be dismisseds 


eae 
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('gpecdardiner 7)’ 
Le | i From Montgomery. 
ovo Sones. 
_ rn indoiver ia Sntitted to reasonable notice of the non-payment ‘of 
gpote by the maker; but if after such a lapse of time as would have 


eed him, he makes a promise to pay, with a full knowledge 
az by law he is not liable, it amounts to a waiver of the want of no- 





\ is was anaction made by the indorsee against the 
Mdorser of a promissory note made by William Moss 
S}) and Drary Parker to the Defendant. , 
hs By Note was indorsed before it became due: the 
i ilies of the note resided in Montgothery County, and 
> thé County Courts of that County were held on the first 
Pgh in January, April, July and October in each 
‘The note became payable on the 95th of Decem- 
We and suit was brought by the indorsee against the 
- thakers, to “he first April Court, after it became due and 
| judginent was obtained in the ordinary course: An ‘exe- 
tition was taken out ‘against the makers, from the term 
at which “judgment was obtained, viz: July, and contin- 
aed until January following, directed to. ‘the Sheriff of 
* Montgomery and in every instance was returned nulla 
ina. An execution then issued to Rowan and was re- 
turned in like manner. 
| | In March following, the Plainti® gave notice to the 
wf ayaa (: + indorser) that h he looked to him for pay- 
a a -' Ment, at whicn time the indorser promiged to ‘settle the 
nt 





: “anata - 















1 matter and make payment, as he said had b before pro- 
; eo to do. 
‘The declaration contained two eo one upon the 
B ilettbeneet and the other upon the D ant’s promise : 
: —the Court directed the Plaintif to be nonsuited ; but 
‘a motion for a new. trial, patel the propriety of 
‘nonsuit, directed the case to be transmitted to the 
Court.—It appeared in evidence, that at the 
tie of the promise, Defendant said he had made a fool- 
ish bargain, but he was bound and ‘would pay it, but in 
future he would use more caution. 
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Joux 1818, At the time of the trial, the Court did ’ 
ae the witness tosay that the Defendant: ' a3 
v. promise, admitted that he had before that “time seal 
Jones. ed the Plaintiff té settle and make paymeht, nee 
time; but the Court certified that on tile argument) 
the rule, that such was the evidence. 


Haut, J udge.—I cannot think that there is much di 
ficulty in this, case, either as to the.law oF Justice ¢ if it a 
It is very frequently the case, at least in the ji inte 
the state, when a bond or note is endorsed, that | 
derstanding of the parties is, that if payment is not m 
by the maker, the endorsee shall coerce payment a 
that if there be a failure of the suit without fraud, the, 

. dorser will pay it. In this case, the Plaintiff see 
have used all diligence to collect the money, until he. 
together quit the pursuit, though it does not appear 4 
he was. directed by the Defendant todoso. E ; 
it was from the time the last execution was return 
til notice was given does not appear, because the,] 
fendant admits that he had promised payment beld 
March, when application was made to him a second tim 
It cannot be said that the Plaintiff has been g 
either of fraud or neglect, unless bringing the ‘suit ° % 
neglect in law. We must.take it for granted also, th 
there is a bona fide debt due to him, which the De ene 
dant has promised to pay. If obstacles did lie in 
way before, I Xhink that promise has removed them 
The Plaintiff could not be ignorant of the time t at 
lapsed from the date of the indorsement, until appl ui ca 
tion was made for payment, and most likely was not ig- 
norant that a suit had been brought, I think he can 
cover on the count setting forth the promise, I also t 
he can recover on the other, because the promise 
to a waiver of the right, which the Defendant 1 
otherwise have, of compelling the Plaintiff to prove | legal 
diligence. ‘In ‘giving my opinion in favor of the Pla Ss 
tiff, I think I am supported by the following authorities. 








” vr 
‘ ; _ 
weet ‘ .& » ane” * 


1 
° 






. a3 


i ator po a 


- yaagesi. 2 Rast, 469.” 

Sa aad 

DANIEL, | Fodge. —This is an action by an indorsee 
ati'indorSer: There are-two countsin the decla- 
ration, I will notice each in its turn. 

“The first count ig on the indorsement of the note by the 
Defendant. Before an indorser shall be permitted to re- 
& caver on account like this, it becomes necessary for him 
: 0 prove to the Court and Jury, that he has in a reasona- 
| Bié'time from the period of the note’s becoming due, de- 

“}~ thanded payment of the drawer, and given notice to the 

 indorser of the non-payment, and that he, the indorser, 






canocintheb Lan 








q td an indorser, i is a question compounded of law and fact. 
8 East, 14.. 6 East, 4. 1 ‘Schoale and Lef. 461. 1 Johns. 
| 488, Note, 12 East, 36. In this State no fixed rule 






and non-paythent should be given. In some of the States 
‘] (where trade and commerce are carried on more ex- 
| tensively than in our state) they have been: ‘very parti- 
) cular, ‘and rather rigid. In New-York, ‘they-have in a 
: t measure ited the British rule: viz: that no- 
should be sent by the first post after the billor 
note became due, if the indorser lives at a distance ; per- 
Sonal notice, or leaving it at the dwelling-house of the 
BP fhdotser, if he lives in town.—10 Johng,490,—11 Johns. 
| 982. ‘Where the parties in that State lived in the same 
town, three days was held too long.—ii*Johns, 187. 
Tn the case before the Court, notice was not given un- 












I think there cannot be a doubt that this was nut rea- 
sonable notice. A man might be fully able to pay the 
greater portion of the time, but insolvent at the time no- 

tice was given. If a loss happens, it should fall on him 
- who has omitted to do that which the parties impliedly 
contracted should be done, at the time of the indorse- 










has’been established, within what time notice of ademand 


{il fifteen months had elapsed after the note was due. 
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guage ee 6 East, 16 M.A Strange, 1246, 7 Juxx, 1818. 


ad 
Gardiner 


2? 
Jones. 


o was looked to for payment. What is reasonable notice . 
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Jcxy 1818. ment :—make appligation to drs mge for he » 
Canta in a reasonable time; if he docs gt pay you, giv “a 

v. tice, and 1 will pay you and resort myself to the ¢ 

Jones. and either draw my effects out of his hands, or take 

. steps, either by suit or some other meams as to get. , 
money : do not delay so long, that the drawer may by.poge _ 
sibility become a bankrupt, or lose all kindof credit : 
his friends ; if you do, I am not respousible. Ba 
language which is presumed by the law to be used bj 
indorser, and agreed to by the indorsee at the ti 
indorsement, The indorsee’s bringing suit against | 
drawer makes no difference, the law does not requi 
to sue, and if he does, his case is not bettered by ite 

The second count is on‘an express promise by { 

dorser to pay the amount of the note.— Whether oF 
the Plaintiff ¢an derive any benefit from, this 5 
depends upon the time the promise was made, an 
circumstatice under which it was made. Did the 
fendant make this promise before the law had ent 
exonerated him from the Plaintiff’s claim? Did heg 
it under a mistake, or ignorance of the law’s havi 
onerated him? If he made the promise after such a lap 
of time, as would have exonerated him, had it not been 
made ; and he had a perfect knowledge that he was 
by law subject to Plaintiff’s recovery, then hee: 
be liable to pay the note. The promise is a waiver 
any notice of a demand on the drawer in such a ¢ 
and would be proper evidence to support the first c 
in the declaration. Chitty on Bille, 101, 102. 5 Jolt 
248. 6 East, 16. 7 East, 231, 236. Peake's, N. P. L 
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‘To THE SECOND VOEUME. * 


ee i 

A 4 ACTION ON THE CASE. 
3 1. A having hired a slave for a year, 
ACQUIESCENCE. placed him without the consent of the 
next of kin of B, con- owner, in the employment of B, who 
cooly beat him, and greatly im- 
paired his value thereby. Case is the 
+r action for the owner to recover 
of A. M’Gewan'y Chapen,61 


Vide Conspiracy 1. 
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purview ; and by the of 18¢ Ae ner ; and for a beach of thisep \ 
the right of ap a tie judgment” an action for money had and receiead 
of a Justice, is given to ecithery y. lics. Horton vy. yp 
Com’re of Turbore’ bridge ¥ Timame’ ‘dto Bake 
A ive dollar bank 
4. It seems, that anappeskmagpetaken _ note, cannot maintain assumpsit tot, 
_ fram «n_ interlocui™ty cover back forty-five dollars. ihe 
County Court granting leave to amend, note is not money, and a de Tee: 
and that on confirming the judgment. mistake of any thing except mone) 
of the County Court, a prececendo will does 1 ot pass the property in 
issue from the Superior Court. delivered, and cannot raise an impial 
Hunt v. Crowell, 428 ~a 
Vide, Ferry.1, nn 


APPORTIONMENT. 

1, Agave his bond for the hire of a 
slav. for one vear... By ‘the, terms of 
the hir'ng, he was not to e the 
slave upo. water. He however 80 
employ him, and the slave was drown- 
ed. Ue was sued for this breach of 
the terms of hiring, and the value of 
the slave was recovered him. 
Tn an action on his bond for the amount 
tee, he shall ay yt amount: 
the hiring not be j i: 
because.of his breac!: of promise. 

Williams v.. Jones, 54 


ASSUMPSIT.  .. . 
1. A borrowed of B, $2. " 
the payment thereof _ ple 
whose 


SeeF 3 
HE 


i 


EE 


& 


tract in, 
or for 
have 


: 


eta 
F 
72 
re 


: 
/ 


recover ; an? 

js the excess of the. 

services above i 
borrowed. - ‘ 


‘i will >) Ms rw a 
pe denery wg vay 


‘ 


implies: re 
acd to auteual lor te ~g- +n 
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Be 2 negroes, apy tag ng 
“7a ae his <n 


BAILMENT. d snot only 
+ A beilee who undertukestodoanact © er p pgelarsenss of testa- 
itously, e.g. to carry money, is increuse from the time 
one to use orditiary care and cau- ; 
if he loses thie money entrusted 
hy but does not lose his own, it is 
Bb y that he did not\use becoming 
.~ eaution, for ios at pret 2. A beqadaih a “ 
ney entrasted tohim would lave been —_— tate, exdepr higher to his wife 
onaed as his own -Wasy and’ cofise- _ till his ort erartive to the’ 
near! would not have been lost. 
; Blaad et al. v. Honda 373 


it of | ; BARON AND FEME. 
| 4, Avwonveyed a negro slave to B, upon 
mt §  . condition that B was not to take the 
\ slave out of her possession, or deprive 
4 _sher of the use and benefit of the slave, 
until her death, or until she ag «t 


«see proper-or fit to give 
Yn loge A then 1 
the slave in ee Sh te wgest of thein attaised. 
“where he remained until C©’s death. y ws... Hek 
A survived husband, took posses- présentat: 
sion of the slave and delivered him to re share of t! 
from whem he was taken by €.—° 


a 


in his ee et er yom fog 
A had no ri tw the de- 


‘plivery. oe v. 240 
. The deed of a feme covert, without a 


rf 
iy 
* 


De 


% open court, aod cedceed ETE 
_ tered,” the court will ‘not presume a 
such certifi- 


~ 8 Bequest, 
y his marriage with B, acquired — 
slaves in 1794. 1b had . 


ghters 
“A dica, avon made his will, and be- 
_ qQueathed to his two daughtcrs, “ ull 


q 
3 od 
: 
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pose for which the indorsement was 
made. 

assignee V. Sacock’s adm’r, 138 


notice of the non-payment of a note 

a fs maker ; but if after such a lapse 
time as would have exonerated him, 

he makes a promise to Pay witha full 
owledge that by law he is not liable, 
amounts to a waiver of the want of 
notice. Gardiner y. Jones, 429 
Vide Evidence 5. 


2. In’an action at law upon a bond, the 
adnittell to prove 
b 


Mit i may 
didinterested witné 


INDEX. 


C 
CASE. ¢ 


Vide Action on the Case: 


COLOUR OF TITLE. 
B. his ate 


Alnus 


7 
¥ 3 





INDEX. 


to £30 are not mconsistent or incom- 


tible with the Constitution of the . 


eddie v. Moore, Al 
2. . act of 1802, ch. 6, piving juris- 
of penalties not exceeding £30 
-) a Justiee of the Peace, is not incon- 
with the spirit of the Constitu- 
; therefore, a Justice of the Peace 
et nate urisdiction of the, penalty given 
act. of Sate ch. 8. for mismark- 
i an unmarked hog. 


vy. Boman, 46 
OF =" be deprived of his 
“Bees or right, without notice, and 
opportunity of defending them. 
on Dem. of ye v. ee 161° 
4 ca Court_ will not 
7 & oe the Legislature un- 
constitutional. -Vhe power to declare 
such act unconstitutional, wilh be ex- 
ercised, only in cases where it is plain- 
ny obviously the duty of the Court 


do so, therefore where the ene 
gives to a sp ore body, crea 
tare the public b enefit, a summary 


ee of pec cg, debts, the Court 
“will not d e act unconstitu- 
i. The Le; isiature alone, i is to 
Public. services, which 

consideration of any exclu- 
emolument or privi- 

Newbern v. Taylor, 266 


kes het. of Assembly declaring. that 
certain deeds which ie not executed 
according to law, shall be held, deem- 
ed and taken to be firm and ciual 
in law, fot the con wo e lands 
mentioned in them 

in violation of 


Bill ve, bape wh 
Leg 


mney shuld be 


B, by eo the del +8 of the slave ; 
ge : 
ht ox | Execution r 
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on the judgment, and Jevied on the 
slave, and at the sale by the Sheriff, 
= brought less: than the price which 

C. agreed to pay for him. B. thch sued 
C. for the difference between the 
which the slave brought when sold by 
the Sheriff, and thst for which we Bd 
bid off by C. B. cannot recover, be- 
cause the circumstances show ik was 
the intention of the parties to ayaa 
the contract. 

Reddick 'v . Trotman, 

2, In assessing damages for Tied ot 

a contract made for the sale of a tract 


as it was not cone to show either 


the fact of api 

or the extent 

done ; and the joy shoul vot be 
mitted to take 
thing which would not be wot be adenisibi 
in evidentéé.' “Rowland y. Dewe, 347 


wy tevearbents done, 
which was 
not be _ 





INDEX. 


LD 
DEBT. 


L. Anaction of debt will not lie against 


irs upon a bond of the ancestor in 
ich they are not expressly bound. 
66 


Tuylor v. Grace, 


2.. In an action of debt on a penal sta- 


1 


tute, the writ called upon the defend- 
ant “to render the plaintiff the sum 
of fifty pounds, due under an act of 
tle General’ Assembly to him, and 
which from him he unjustly detains, 
to his damage, &e:” Held, that this 
writ is substantially in the dedet ail 
detinet, Page v. Farmer, 288 
DELIVERY. 

. A delivery by a sheriff tothe aser 
of a slave at an execution of a bill 
of sale for the slave, there being no 


adverse in another, is a de- 
livery of the slave: : 

Cummings v. 1’ Gill, 357 
DESCENT. 


or the Legislature in 


j in 
6 allow the half-biood to 


. , the husband 
join for the slave w 


the ha Beet _coverture, whi 


band, and his possession is that of the 
husband, who may bring suit in his 
own name. 

Armstrong v. Simenten’s adm’r, 351 


DEYISE. 


*LA devised to her say B, one 


2. A being seised in fee Staonuahtien if 


devised them “ to his 
during the full term of her natural lif 
and at her decease to descend to: 


other mhale children survived 
ther, Anne. Hekl, that on th 
of the first male child, the esta 
ed jn him, ‘by which means the Timi. © 
tation to Martha was defeated. The 


explanation 
must be governed by the in 
the testator. 








then adds a general clanse of all the 


ee ena od om te 
a in the last clause; there- 
a upon the death of one of the 
ee who reached 18 year’, and 
bat died without issue, the 

2 cwogy Om yp Pode pate pe sisters. 
331 
7 tn his ily oe iving several 
legacies, ed his execuitors 
the vetubiastay of his estate, both 
gh ier, not disposed 
er paying his debts, to dis- 
of the proceeds as they might 
fg proper: held, that this clause 
absolved the executors from responsi- 
~ otha one, as to every part of 
ed eos sod sam pet 
' byo loretinn the will come imto their 

‘ans abject toa 


_ 6, Where a testator gives to his execu- 
| tors (as in this case he docs) all the 
test of his estate, not before 


= &,_ he leaves nothing which the next | 


_of kin can claim, for their claim is 

J on a partial intestacy. . Zbid. 

i icin « tonteten ane b ‘body 

q aquired p. dilcaees tanen Sabana 

Bs ef the acts coven hy sameallies 

a 

devised in these Coudae ad | and 

wy ted son W.. H, G. 

TE > Wechae > am da catng 

~ a 
thereunto 


hyo koe he had devised to W. 
goers tract on which he liv- 
the w n 

fea o Sgt eos af 
denis to t cme Had the testator 
said the lands on which he lived, the 
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construction might have been differ 


gesidue of his estate, real, personaland “ ent. Helme & ‘others v. Cups, M1 

mixed, to be equally divided among Vide Bequest. ; 
‘them when the two eldegt afrive at 

the age of 18 years or mafry, and that DISMAL SWAMP CANAL com, 

¥ either of them should die be fore their PANY. 

arrival at 18 years or marriage, then 1. Uniler the acts of Virginia and Nortb- 
’ the share of the one so dying should go —- Carolina, incorporating the , cere 
» tothe survivors ; but if they should all Swamp Canal Company, the Courts 

| ‘tlie before they arrive at 18 years, or exch state have equal 

marry and have issye, then the said per- all matters re meee 

sonal estate ( peresoty specifying it) the Company ; the 

ani] all other pro by kis wil, Bie state, in which a suit 

entitled to by will, ‘heat perly fi Re lg bn 

oleae suit, and whilst the 





which may be given therein, 
in force. Roy ae 


Canal Company, 5 
DOWER. 
1. “The renti which asonseibalioe the se 


ment of Dower, belong to the 
heir ; but he i is answ: over tothe 
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sale and convéyance to C. he contrac- . EMANCIPATION. ’ 
ted to sell them to A. who actually 1. A devise of slaves to pepe inv 5 
paid him the purchase money ; and trust to liberate is void, and the aie 
this sale and payment “were known to _— of kin are,entitled. ate 
C. before he purchased. These facts Wright 3 Scales v. Lowe's Exre. 354 7 
ase no defence in an ejectment by C. wae 
wai copnicy is whebne ee oa] OSs sade by enti sole 
enquiry is the title. 1. Entries made by entry-takers, % 
“Beno Bem of ston, Sh wise than the act Gens ae ar. Ne 


3. In ejectment, the purchaser at a She- 
riffs sale, is bound to shew the judg- 
ment on which the execution i i Agmen 
And where he under an or- gainst B. assicned it to C ; 
by the County Court. ‘ed_an injunction, and C. in his anawe 
upon a return of a Constable'that “he _insisted that the ent had 
had levied the execution upon the assigned to him for a valuable. 
lanls of the Defendant, yo being he eaaty of he Meddct >» 
no personal property found,” he must the eq 8. He 2 
shew the } t recovered before = ment was a chose in action, and th 
j . purchaser of a chose in action { 4 
fuable consideration, without 4 
of another’s equity, stands in t 
situation with the ‘assignor of ie 
chose ; and is not protected by 
a purchaser for a valuable con 
tion without notice, against th 
of him who has equity. , 
Jordan *. Black & ibleau, 30° 
claimed, 2. A: being security for B. te Cima 
bond, C. died, t DOssessia 
of the bond after his doath, ands 
it to F. who threatened to sue A-a 
A. to avoid suit, gave a new 
the debt and 


it before he got the new bo 
and did not disclose it t 


sgnerzrr 
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FEE 


Pe 
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of 
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a i . sues 


| — “th the same’ case and 





>. ERROR. | 
LA. suddB. in the Coanty Court, and 


. B. ple several pleas: The jury 
a to pass upof some of the 


fe 


submitted to them, on which 
















4 4 . te n a 
“all the issued. B. moved for a writ 

’ rendered 

nt there- 

error dismissed, 


> on arrested. Writ 
is ar- 























Fo 4 A. havin 





ed with 
ct & design of the Court. 


ym, White v. Creecy, 115 
j ESCAPE, vide Sheriff. 
x . : \ ~" 
i Pid ESTOPPEL. 


entered a tract of land, 
conveved it to B. in 1780, to C. 


ree 





_glibe pati of s between 
3 eS ee w 
aptamer ny Cc. antes 
tween them there is fo eee 
Ben on dem. of Langston v. Kensie, . 
. ; hi, y 
‘EVIDENCE. | 
}. A. sold a slave to B. and covenanted 
* to warrant and defend the negro Pe- 
Vor. I, 


INDEX: 


56 





491 


ter to be aslave.”” Peter afterwards 
instituted suit against the purchaser to 
try the question of his freedom, and 
the jury found that he was a freeman. 
B. sued A. on his covenant; held, 
that the record of the proceedings in 
the suit by Peter was not conclusive 
against A, notwi nding he had no- 
tice of the suit. 
Shober v. Robinson, Beville £3 wife, 33 
2 Aah ade Py rte ae stood AA 
- to have beencommi 
ot oath taken before a company 
court martial, itis not necessary to prc- 
_ duce the commission of the Captain ; 
J a proof of his acting as such is suf- 
Pe 
- ke State y: Gregory, | 69 





tended his: beginning corner was 400 
poles from the p , and the second 
the pine ; and 










Coward: +, 7’ 
thade by husband and wife, 
te endorsed on it by the 
the County Court, “ that the 
aved in Open Court, and ac- 
‘thes deed before the 


crs us privately: examined, and 
bis qt " 
~and-on the minute docket ofthe court 


there’ was an entry that ‘a deed ‘rom 
. B. and C. B. to D. BE. was acknow- 


B. 
ledged.” The <ieed was registered. 
: Hild, thas upon the trial of an ej-ct- 
nent, 





the deed, 
it'states that a » fro him, to 
., E.-was ; aud the ne- 


cessary inferguss is, that the ackaey- 
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another. to bid off the 
Dén on dem. of Hunter +. Bryan, 178 He bids it Off, sonve: 

&. A gave his bond to B,and © became _to himself, and then refuses to compas 
the subscribing witness! B assigned to B. As B is not privy to the Go. 
the hond to C, who'swed A. The ge- veyance, he is not ol by it; and 
neral isshe a. pleaded, C was non- -prodrce parol evid 


Jedgment was made by himand notby 9. A agrees with Buat peg sal 
ft » f a Wa 
yaace | 


suited, because he had become inte- 
rested in the case by his owe volunta- 
ry act, an:-coukd not give evidence to 
prove the execution of ‘he bond. And 
the Court would not recéive infetior 
evidence of its ‘execution, stich as the 
acknowledgment of A, that We hind gi- 
ven the , ind that he would pay 
it. The evi of the subserib 
witness is dispensed with’ in case of 
riage, orin favor of executors or 


ea 
P 


6. Paro! evidence 


TF 
5 


a] 


4 | 
i 


bd 
ere 


ought to have the ¢ of t 
ginal deeds —where $0 
out warranty, ot with war 
against the feoffer and his ‘ 
urchaser shall have all th 


and to render in value, ‘he mui 
fend the title at hiv perily 
fer is not to have cu 
that c rehend warranty, 
the feefiey may take od 
A purchaser at Sheriff's 
ly privy in estate, and is not 
to hive cutialy of the ig't 
Den on dem. o 5 
8, Where av deed is 
rol evidence is’ not I 2: 
prove that the déed was made 
any special trust, and that 
considetation was not paid. 
Dickenson y. Dickenson, 279 
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actién can be maintained on an 
gwen eon Beene. 
j nt een ob- 

ne administrator, An 

against the securities as 

yn asthe adminisixator forfeits his 


‘ing \ascertained that the ‘provision 
made for the widow, under the will 


. ‘ m 


‘js not necessary, it. only 

proof of the fact. Ibid. 

s A being seized of a house and Jet in .. 
_ town, and also of two tracts of onde : 
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afterwards lose the property by abe. 
of superiortitle.- © §9, gf 
Gregory v ; sidiocaian ; 
9. If administration cannot be granted 12. To a gcire fccias upow a.tehunding = 
to the nearest of kin, on account of bond, defendant pleaded ¢ ey og. 
some existing incapacity, it:shallbe recovered against the rater 
ted to the next after him, quali- was not justly and that ¢ 
ministrator fraudule be 


ceed against the executors, nde 
enn et ST Mons o penen 4 ‘ 


more. 
Bond & wife v. Turner's ex’ rs, 

18 a gag pe sean ring 

assets at the time promise, that 

he a debt of his testator is 


ministrator has wasted mor . per vot phos ama will lie on it, 
sets than the debt Bu a Y. v. 


nistrator’s accounts, 
left in bis hands to pay a 
the next of kin, that debt is 
creditor must look to the in! 
~ >. tor and his securities. 
W MFr. 9 a rities — “ liable if 
_ brought by the creditor against 
iS reo: for this debt, and at 
iff’s sale such creditor 


thereby becume themselves excoutors. 3 
de son tort, and @ Court of Equity will - 


7, 
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~eever.be¢ome accessory to such an pass in taking the slave, as the taking 
or so far disregard the rights of was on ee own land, without any 
Ibid. force or violence to B. 


te Lands Hjmisations 3, The State v. Hampton, - 225 
: ol tabi rennet 
. The act 1 res forestry 
took effect on the 1st ‘apr il. The 
indictment charged that the act was 
done ‘* against the form of the act of 


‘ FEME COVERT, | 
“eee Baron and Feme, 


FERRY. 
Court: for 
pd op- 


' it. B cannot 
S%bsec. of the act of 1777, c. 2. 
Atkinson v. Foreman, 55 


; there 
: ecolbien with te 
FINE. - f . 
i. The removal of a prosecution from 4. si Stee 
for trial, docs 
of the in 


which the ee originated, to .n indictment charging the defendant 


the fine imposed upon the defendant Baek’ « 
in case of a conviction. For fines were “too indedste : the rome 
given to the county a )not known to the law, and in com- 


indictment wosk: 


Soa be ae 
rg 


FORMA PAUPERIS. 

1. The true meaning of the act of 1787 
is, that all such persons shall give se- 
curity for cosis, as would be liable for 
costs, if they fail in their suit. It does 
not render any »erson liable for costs 
ee not so before. The statute 

VIL, c. 15, excust# pau- 
pers fete the payment of costs, This 
statute and the act of» 1787, are coms 


379 
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le and in pari materia, and should 
construed together. Persons may 
therefore sue in this State in forma 
pPeuperis, upon satisfying the court that 
they have a reasonable ground of ac- 
oe Pig from extreme poverty are 

unable to procure security. 
Af’ Olenahan v. Thomas, “ 247 


7 


nét being indebted, H 
.A ng i , conveyed all his 
s im. s convey- 
ance was ea / ‘by three persons, 
not related to the parties, and proved 
and recorded within ninety days after 


the 
death, free ; 
ema ob new Be 
ve was y n in the 
nei ; In 1809, he sold one 
of the slaves 


ce to B, who 
arene The 


Blaney, \ 
9. The act of 27 Eliz. in favor of subse- 
quent purchasers, relates only to lands 
and the profits thereof, not r- 
sonal property. : Tei 


GAMING. 

. The act of 1800 

cing contracts declares “ that 
contrcts = ne part 
and signed byt 
the time they are made.” Under this 
act, arace may be made’ on one day, 
ati the articles of the race, and 
bonds for the money bet, ma 

duced to writing, and. si by 
parties on @ subsequent ; but 

ing on one day, — 2 
ties on a subsequent day. a 

Brown v. Brady's adm’r. 117 


2. There is no & 
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grantee (the grant. being void) j 
protected ; the act subjects to the 
operation of its provisions. any “pen 
son claiming under the ern ad 
the Court can make no saving 
benefit of innocent purchasers. 
Terrell. . mney, 
the act; the 9th :. 


from C, ah 
B, in which C bound himseli © 
rantee any contract” A might 
for the purchase of the vessel 5 w 
upon B s ld to A the vessel am 
go and teok his bonds. A after 
proved iusolvent, and B havin 
‘to ase due diligence to get (p 
from A, and having also fai 


° ana ae 


notice, n im 
of A’s delinquency, could not reeay 


on the ss c. 
Villiams v. Collins, 


4 GUARDIAN AND WARD. ._ 
“the Justices of Caswell C4 FE 
Court,” &c. .was held to be 
common law, as the Justices 
County Court are not a corpe 

The act of 1762, c. 5, directs 


* dian bonds to be made payable 4 


executors. or 
- ke.” The Justices of Ca 


the Justice or Justices present in Con 
survivers or survivor of them eer 
y) Neommil 
| Court v. uy 


2. By the Jaw of this state, no one hag . 
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ff. . into hotch: 
? > veyed to 


; but that the 
wife alone, anda. 


HEIRS. of those conveyed to the 


4, The act of 1784, c. 11, see. 2, directs 


t shall’b 


; 
tee 


If sold to satisfy the heirs own 
under the spirit of the act of 
ally liable as 


them, but the 
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word dissolution is used in a general 

' and includes e case where, 

me Us fed ; whatever, the 
ly: 


131 


; sks , & gu rélates eg the 
Ob.” &. of 
lake «a 


ythe act fo, 


ca seire f a 


Bozmany Se ae 


JURISDICTION. 


Vide Dismal —. Canal Company. 


J GRY. 


1, It isthe province of the jury to a 


evidence ; 
to say, whether 
CoiaRCe a 


ve on dem. of 


mee) Veeel 


i 
me <a 
of N Saab Ete Ls 
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y, which that the plaintiff was entitled to reco- 


eels Seah by shecdenth: angen of he, deta the ak 
of, gute me. _ ing poses being hesyectine 
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defendant There. ; 
itive eviderice of the defendant’s ; 
Clowtedgs of the unse 


* A ran on 384, 


law extends the concern 
Is purchased by either of th: 
ties; and the i 
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| tad aadl 
Ge 


ry 
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epee > te “ae 
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te 


t 
4 . the after the 
f counsel a, cloned, and 
r the have retired and 
“e ‘ask for further in- 


_ 2 Ata sheriff’s sale 


title, ind ent of the act 
1807, c..4. Whoever, there ‘pur- 
chases, runs the risk of a bad title. 
Atkinson v. Farmer et al. 291 
2. No man can be compelled to be- ~ 
come debtor to another, except in the 
of a protested bill of ex 
for the honor of the dr 
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is then a slave cuts i ‘on land not 
ene Gaieate ces cre done 
'»-Fiable 1 i e were done 
> by his command ov, assent; but if it 
be the voluntary and wilful act of the - 
+ alave the master is not liable. 
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negro, yet his loss being proved, B is 
entitled to recover his value. Inno > 


j. A received from B 2 tobacco note, ; 
which he agreed to sel! forthe best influence on the mind in the ex 
price that could be got for it,andre- of a public duty. 
tain out of the money a debt which C 
owed him. A went.to m and 
sold tobacco belonging to” if for 
the highest market price; but not be- 
ing able to get the same price for B’s 

he declined selling it at that 


ane 200, alarenene Saami 
to his own use and pay to B the same 1. A covenant “‘to warrant 


rice for which he A.sold hisowyto- the negro Peter to_be a shiva 
o. B settled with A under the covenant only against a sup 

belief thatA had sold the tobacco in _It does not bind the war 

the market. A afierwards sold the ceiving notice from the 

tobacco for 5s. in the cwt. more than a suit ig brought to ascertai 

he had accounted for to B,aad Bhav- . Peter be free, to come 
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